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CHAPTER 1
General Rules Governing Court Proceedings

1.6 Order to Appear

A. In General

Insert the following text before the first full sentence in the partial paragraph
at the top of page 14:

See e.g., Ewin v Burnham, ___ Mich App ___, ___ (2006) (MCL
600.1852(2), in part, authorizes Michigan courts to order a person residing or
who is found in Michigan “to give his testimony or statement or to produce
documents or other things for use in a proceeding in a tribunal outside this
state”).
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CHAPTER 2
Evidence

Part I—General Matters (MRE Articles I, II, III, V, and XI)

2.4 Foundation

B. Requirement of Authentication or Identification—MRE 901

In an order dated September 14, 2006, the Michigan Supreme Court reversed
the Court of Appeals’ ruling in People v Jambor (Jambor I), 271 Mich App 1
(2006). People v Jambor (Jambor II), ___ Mich ___ (2006). The Court held
that “[t]he exhibits were sufficiently authenticated as fingerprint cards
relating to the offense, containing complaint number, address, signature of the
preparing officer, and were referenced and described in a report prepared by
the officer as confirmed by a witness whose credibility was not questioned,
thereby satisfying MRE 901. The Court remanded the case to the Court of
Appeals for consideration of the remaining issues raised by the parties in the
appeal and cross-appeal filed in the Court of Appeals. Jambor II, supra at ___. 
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CHAPTER 3
Civil Proceedings

Part I—Pleadings, Parties, and Commencement of 
Action (MCR Subchapters 2.000–2.200)

3.1 Jurisdiction and Venue

E. Constitutional Limitations

When personal jurisdiction is authorized by MCL 600.701(3) and MCL
600.745, and the parties consent via a valid forum selection clause to personal
jurisdiction in Michigan, enforcement of the forum selection clause “does not
violate due process so long as a party will not be deprived of its day in court.”
Lease Acceptance Corp v Adams, ___ Mich App ___, ___ (2006).

Pursuant to MCL 600.701(3) personal jurisdiction can be established by
“[c]onsent, to the extent authorized by the consent and subject to the
limitations provided in [MCL 600.745].” Lease Acceptance Corp, supra at
___. MCL 600.745(2) provides that if the party’s consent “provides the only
basis for the exercise of jurisdiction, a court of this state shall entertain the
action” if all of the requirements enumerated in MCL 600.745 are satisfied.
Lease Acceptance Corp, supra at ___.

G. Standard of Review

Insert the following text before Section 3.2 near the top of page 135:

A trial court’s decision as to whether Michigan is a reasonably convenient
place for trial under MCL 600.745(2)(b), is reviewed for an abuse of
discretion. Lease Acceptance Corp v Adams, ___ Mich App ___, ___ (2006).
Therefore, “as long as the trial court’s decision falls within a ‘principled range
of outcomes,’ the decision on that subissue must be affirmed.” Id. at ___
(citation omitted).
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CHAPTER 3
Civil Proceedings

Part V—Trial (MCR Subchapter 2.500)

3.43 Subpoenas

A. In General

Insert the following text after the second sentence in this subsection on page
224:

See e.g., Ewin v Burnham, ___ Mich App ___, ___ (2006) (MCL
600.1852(2), in part, authorizes Michigan courts to order a person residing or
who is found in Michigan “to give his testimony or statement or to produce
documents or other things for use in a proceeding in a tribunal outside this
state”).



Michigan Judicial Institute © 2006                                                                     October 2006

Circuit Court Benchbook UPDATE

CHAPTER 3
Civil Proceedings

Part VII—Rules Governing Particular Types of Actions 
(Including MCR Subchapters 3.300—3.600)

3.62 Contracts

G. Third Party Beneficiary

On page 256, insert the following case summary after the existing text in this
subsection:

In general, although a property owner ultimately benefits from the work
performed by a subcontractor on the property owner’s property, the property
owner is not an intended third-party beneficiary of the contract between the
general contractor and the subcontractor. Kisiel v Holz, ___ Mich App ___,
___ (2006). “Absent clear contractual language to the contrary, a property
owner does not attain intended third-party-beneficiary status merely because
the parties to the subcontract knew, or even intended, that the construction
would ultimately benefit the property owner.” Id. at ___ (citations omitted).
As a result, a property owner generally cannot sue for breach of contract a
subcontractor who performed work on the property owner’s property. Id. at
___.
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.35 Withdrawal of a Guilty Plea

G. Appealing a Guilty Plea

Insert the following text after the January 2006 update to pages 394–395:

See People v William Fitzgerald James, ___ Mich App ___, ___ (2006),
where the Court of Appeals reiterated the ruling in Halbert v Michigan, 545
US 605 (2005), that an indigent defendant has the right to appointed counsel
for the purpose of seeking leave to appeal to the Michigan Court of Appeals.
The Court noted also that, pursuant to Halbert, supra, the defendant had “not
waive[d] his right to the appointment [of appellate counsel] at the time of
entering his guilty plea on the basis of the circuit court’s mere advisement that
waiver would occur.” William Fitzgerald James, supra at ___. Because no
right to appellate counsel existed at the time the defendant pleaded guilty, the
defendant could not have “intentionally relinquish[ed] a known right.” Id. at
___.
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

B. Sentencing Guidelines

Insert the following text after the April 2006 update to page 449:

*Order for 
resentencing in 
lieu of granting 
leave to appeal 
the decision in 
People v 
Freeman, 
memorandum 
opinion of the 
Court of 
Appeals, issued 
February 16, 
2006 (Docket 
No. 258261).

See e.g., People v Freeman, ___ Mich ___ (2006),* where even though the
sentence imposed on the defendant was within the guidelines range as
calculated without the scoring error, resentencing was required because the
trial court referenced a different guidelines range (the guidelines range as
calculated using the incorrect OV score) when it imposed the defendant’s
initial sentence.
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

F. Appeal Rights

Insert the following text before the January 2006 update to page 455:

See People v William Fitzgerald James, ___ Mich App ___, ___ (2006),
where the Court of Appeals reiterated the ruling in Halbert v Michigan, 545
US 605 (2005), that an indigent defendant has the right to appointed counsel
for the purpose of seeking leave to appeal to the Michigan Court of Appeals.
The Court noted also that, pursuant to Halbert, supra, the defendant had “not
waive[d] his right to the appointment [of appellate counsel] at the time of
entering his guilty plea on the basis of the circuit court’s mere advisement that
waiver would occur.” William Fitzgerald James, supra at ___. Because no
right to appellate counsel existed at the time the defendant pleaded guilty, the
defendant could not have “intentionally relinquish[ed] a known right.” Id. at
___. However, the Court of Appeals expressly stated that it did not decide
whether, under Halbert, a defendant could waive the right to appointed
counsel “under appropriate circumstances.” William Fitzgerald James, supra
at ___.
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CHAPTER 4
Criminal Proceedings

Part VI–Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.61 Post-Appeal Relief

E. Relief

The Michigan Supreme Court did not adopt the proposed amendments to
MCR 6.508. ADM File No. 2003-04, issued June 26, 2006, effective
September 1, 2006. Therefore, delete the asterisk (and the corresponding
margin text) after “MCR 6.508” in the second paragraph of this subsection on
page 471.
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices
(MCR Subchapter 6.200)

4.26 Discovery

B. Scope of Discovery

Insert the following text after the second paragraph in this subsection near the
bottom of page 362 :

A tacit agreement between the prosecution and a witness concerning potential
or actual leniency related to the witness’s criminal conduct is favorable
evidence subject to disclosure under Brady v Maryland, 373 US 83 (1963).
Bell v Bell, ___ F3d ___, ___ (CA 6, 2006).
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CHAPTER 4
Criminal Proceedings

Part V—Trials
(MCR Subchapter 6.400)

4.48 Jury Instructions

A. Generally

Insert the following text on page 431 after the first paragraph in this
subsection:

See also People v Anstey, ___ Mich ___, ___ (2006), where the Court
discusses in detail “[a] court’s inherent authority to instruct the jury on the law
applicable to the case and the discretionary power to comment on the
evidence.” In Anstey, the Court indicated that a jury instruction may be
appropriate in cases where a defendant is deprived of a statutory right, and the
statute itself does not provide a remedy and does not prohibit such an
instruction. Id. at ___.



Michigan Judicial Institute © 2006                                    August 2006

August 2006

Update: Michigan Circuit Court 
Benchbook

CHAPTER 1
General Rules Governing Court Proceedings

1.9 Discretion

Insert the following text before the last paragraph on page 20:

In Maldonado v Ford Motor Co, ___ Mich ___, ___ (2006), the Supreme
Court adopted “as the default abuse of discretion standard” the standard
articulated by the Court in People v Babcock, 469 Mich 247, 269 (2003).
According to the Maldonado Court:

“[In Babcock, t]his Court stated that ‘an abuse of discretion
standard acknowledges that there will be circumstances in which
there will be no single correct outcome; rather, there will be more
than one reasonable and principled outcome.’ Babcock, supra at
269. The Babcock Court further noted that ‘[w]hen the trial court
selects one of these principled outcomes, the trial court has not
abused its discretion and, thus, it is proper for the reviewing court
to defer to the trial court’s judgment. Id.’”  Maldonado, supra at
___.
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CHAPTER 2
Evidence

Part III—Witnesses, Opinions, and Expert Testimony
(MRE Articles VI and VII)

2.35 Medical Malpractice—Expert Testimony

E. Specialists and the Standard of Care

Insert the following text on page 98 after the last paragraph in this subsection:

A plaintiff’s expert witness’s credentials need not match the defendant’s
expert witness’s credentials in every respect. Woodward v Custer, ___ Mich
___, ___ (2006). According to the Woodward Court:

“[T]he plaintiff’s expert [is only required] to match one of the
defendant physician’s specialties. Because the plaintiff’s expert
will be providing expert testimony on the appropriate or relevant
standard of practice or care, not an inappropriate or irrelevant
standard of practice or care, it follows that the plaintiff’s expert
witness must match the one most relevant standard of practice or
care—the specialty engaged in by the defendant physician during
the course of the alleged malpractice, and, if the defendant is board
certified in that specialty, the plaintiff’s expert must also be board
certified in that specialty.” Woodward, supra at ___.
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CHAPTER 3
Civil Proceedings

Part II—Pretrial Motions (MCR Subchapters 2.100 and 
2.200)

3.18 Change of Venue

C. Change of Proper Venue—MCR 2.222

Insert the following text before the last sentence in the last full paragraph on
page 159:

*Anderson v 
Great Lakes 
Dredge & Dock 
Co, 411 Mich 
619 (1981).

However, “a foreign plaintiff’s choice of forum is entitled to less deference
than that accorded to a domestic plaintiff’s choice of forum.” Radeljak v
DaimlerChrysler Corp, ___ Mich ___, ___ (2006) (expressly modifying the
Court’s statement in Anderson, supra*).
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CHAPTER 3

Civil Proceedings

Part II—Pretrial Motions (MCR Subchapters 2.100 and 
2.200)

3.18 Change of Venue

C. Change of Proper Venue—MCR 2.22

In Radeljak v DaimlerChrysler Corp, ___ Mich ___, ___ (2006), the Supreme
Court reversed the Court of Appeals decision in Robey v Ford Motor Co, 155
Mich App 643 (1986), to the extent that Robey held that a court cannot decline
jurisdiction unless the exercise of such jurisdiction would be seriously
inconvenient. Therefore, delete the paragraph directly before sub-subsection
(1) on page 160 and insert the following case summary in its place:

A trial court is not limited to dismissing a case on the basis of the forum non
conveniens doctrine only when the forum is “seriously inconvenient.”
Radeljak v DaimlerChrysler Corp, ___ Mich ___, ___ (2006).

In Radeljak, supra, the plaintiffs, who were residents and citizens of Croatia,
were involved in a car accident in Croatia. Radeljak, supra at ___. The
plaintiffs claimed that the accident resulted from a defect in the vehicle they
were driving. Because the vehicle they were driving at the time of the accident
was designed and manufactured in Michigan, the plaintiffs filed their lawsuit
in the Wayne County Circuit Court.  Id. at ___. The defendant moved for
summary disposition on the basis of forum non conveniens, and the trial court
granted the motion. Id. at ___.

Citing its ruling in Robey v Ford Motor Co, 155 Mich App 643 (1986), the
Court of Appeals reversed the trial court’s decision because Wayne County
was not a “seriously inconvenient” forum. Radeljak, supra at ___. In Robey,
supra, the Court stated:

“When a party requests that a court decline jurisdiction based on
the doctrine of forum non conveniens, there are two inquiries for
the court to make: whether the forum is inconvenient and whether
there is a more appropriate forum available. If there is not a more
appropriate forum elsewhere, the inquiry ends and the court may
not resist imposition of jurisdiction. If there is a more appropriate
forum, the court still may not decline jurisdiction unless its own
forum is seriously inconvenient.” Robey, supra at 645.
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Noting that the “seriously inconvenient” language was not included in the test
adopted in the leading Michigan case on forum non conveniens, Cray v Gen
Motors Corp, 389 Mich 382 (1973), the Supreme Court reversed the Court of
Appeals. Radeljak, supra at ___. The Court further stated that “imposing a
‘seriously inconvenient’ requirement is [also] inconsistent with [its] holding
in Cray, supra, [] that it is ‘within the discretion of the trial judge to decline
jurisdiction in such cases as the convenience of the parties and the ends of
justice dictate.’” Radeljak, supra at ___. 

In rejecting the “seriously inconvenient” requirement on which the Court of
Appeals relied, the Supreme Court overruled Robey, supra, to the extent that
it held otherwise. Radeljak, supra at ___.
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CHAPTER 3
Civil Proceedings

Part II—Pretrial Motions (MCR Subchapters 2.100 and 
2.200)

3.22 Dismissal

E. Involuntary Dismissal as a Sanction—MCR 2.504(B)(1)

Insert the following text after the first paragraph on page 166:

A trial court has the authority to impose appropriate sanctions—including
dismissal—in order to contain and prevent abuses and ensure the orderly
operation of justice. Maldonado v Ford Motor Co, ___ Mich ___, ___ (2006).
In Maldonado, the plaintiff and her counsel ignored a trial court’s order
suppressing “unduly prejudicial” evidence concerning the defendant’s
expunged criminal record and “engaged in a concerted and wide-ranging
campaign . . . to publicize the details of the inadmissible evidence through the
mass media and other available means.” The trial court ultimately sanctioned
the parties’ misconduct by dismissing the plaintiff’s lawsuit after having
expressly warned the plaintiff and her counsel that violation of the court’s
order would result in dismissal. Said the Maldonado Court: 

“The trial court has a gate-keeping obligation, when such
misconduct occurs, to impose sanctions that will not only deter the
misconduct but also serve as a deterrent to other litigants.”
Maldonado, supra at ___.
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CHAPTER 3
Civil Proceedings

Part VI—Post-Judgment Proceedings (MCR 
Subchapter 2.600)

3.57 Attorney Fees

B. Evidentiary Hearing

Add the following text on page 245 at the end of the paragraph immediately
before subsection (C):

But see Omdahl v West Iron Co Bd of Ed, ___ Mich App ___, ___ (2006)
(self-represented attorney who prevailed in a proceeding under the Open
Meetings Act, MCL 15.261 et seq., was entitled to attorney fees).

D. Statute Provides for Attorney Fees

Add the following text on page 245 at the end of the only paragraph in this
subsection:

See also Omdahl v West Iron Co Bd of Ed, ___ Mich App ___, ___ (2006)
(where self-represented attorney was awarded attorney fees under MCL
15.271(4) in the Open Meetings Act).
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CHAPTER 3
Civil Proceedings

Part VI—Post-Judgment Proceedings (MCR 
Subchapter 2.600)

3.58 Sanctions

C. Dismissal

Insert the following text on page 247 before the last phrase in the first
paragraph of this subsection:

See also Maldonado v Ford Motor Co, ___ Mich ___, ___ (2006) (trial court
dismissed plaintiff’s lawsuit as a sanction for violating a court order where
there was a substantial likelihood that the plaintiff’s misconduct would have
materially prejudiced the proceedings).
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CHAPTER 4
Criminal Proceedings

Part I—Preliminary Proceedings
(MCR Subchapters 6.000 and 6.100)

4.4 Attorneys—Right to Counsel—Substitute Counsel

A. Right to Counsel

Insert the following text after the first paragraph on page 278:

Where a defendant who does not require appointed counsel is wrongly denied
his or her Sixth Amendment right to counsel of choice, the constitutional
violation is complete and the defendant’s conviction must be reversed; the
defendant need not show that he or she was denied a fair trial or that his or her
actual counsel was ineffective. United States v Gonzalez-Lopez, 548 US ___,
___ (2006). Said the Court:

“Where the right to be assisted by counsel of one’s choice is
wrongly denied, . . . it is unnecessary to conduct an ineffectiveness
or prejudice inquiry to establish a Sixth Amendment violation.
Deprivation of the right is ‘complete’ when the defendant is
erroneously prevented from being represented by the lawyer he
wants, regardless of the quality of the representation he received.
To argue otherwise is to confuse the right to counsel of choice—
which is the right to a particular lawyer regardless of comparative
effectiveness—with the right to effective counsel—which
imposes a baseline requirement of competence on whatever
lawyer is chosen or appointed.” Gonzalez-Lopez, supra at ___.

Violation of a defendant’s Sixth Amendment right to counsel of choice is a
structural error and is not subject to harmless-error analysis. Id. at ___.
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.21 Search and Seizure Issues

D. Where Did the Search Take Place?

7. Searches of Parolees or Probationers

Insert the following text after the July 2006 update to page 338:

See also United States v Conley, ___ F3d ___, ___ (CA 6, 2006), where the
Sixth Circuit ruled that ordering a probationer—even a probationer convicted
of a “white collar” crime—to submit a DNA sample did not require
individualized suspicion and did not violate the prohibition against
unreasonable searches. According to the Court:

“In view of [the defendant]’s sharply reduced expectation of
privacy, and the minimal intrusion required in taking a blood
sample for DNA analysis for identification purposes only, the
government’s interest in the proper identification of convicted
felons outweighs [the defendant’s] privacy interest. Under a
totality of the circumstances analysis, the search is reasonable, and
does not violate the Fourth Amendment.” Conley, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices
(MCR Subchapter 6.200)

4.26 Discovery

A. Generally

By order issued June 29, 2006, the Michigan Court of Appeals vacated its first
opinion in People v Greenfield (discussed in the June 2006 update to page
361) and issued an opinion identical to the first with the exception of footnote
six (discussed below). In the June 2006 update to page 361, change the
citation to People v Greenfield (On Reconsideration), ___ Mich App ___
(2006), and insert the following language after the existing text:

Note: By order issued June 29, 2006, the Michigan Court of
Appeals vacated its first opinion in People v Greenfield and issued
an opinion identical to the first with the exception of footnote six.
In footnote six of its reissued opinion, the Court expressly
recognized that MCR 6.201 applies only to felony crimes.
Footnote six as it appears in the second Greenfield opinion reads
as follows (added language appears in bold):

“MCR 6.201 applies to discovery in both the district and
circuit courts of this state. See People v Sheldon, 234 Mich
App 68, 70–71; 592 NW2d 121 (1999); People v Pruitt,
229 Mich App 82, 87–88; 580 NW2d 462 (1998). We
recognize that, in Administrative Order 1999-3, our
Supreme Court made clear that, contrary to a
statement in Sheldon, supra, MCR 6.201 applies only to
criminal felony cases. While, as a multiple offender,
defendant Greenfield was clearly charged with a felony
in this case, we reiterate for the bench and bar that
MCR 6.201 does not apply to misdemeanor cases.”
People v Greenfield (On Reconsideration), ___ Mich App
___, ___ n 6 (2006).
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.58 Sentencing—Sexually Delinquent Person

C. Application

Delete the April 2006 update to page 463 and insert the following text after
the first paragraph in this subsection:

*People v 
Buehler 
(Buehler I),  
268 Mich App 
475 (2005), 
vacated 474 
Mich 1081 
(2006)  
(Buehler II).

In People v Buehler (On Remand) (Buehler III), ___ Mich App ___, ___
(2006), the Court of Appeals determined that the legislative sentencing
guidelines would apply to any sentence of imprisonment imposed on the
defendant for his conviction of indecent exposure as a sexually delinquent
person. The Court further found that under the statutory sentencing guidelines
the trial court’s sentence of probation would represent a departure for which
the court failed to articulate substantial and compelling reasons. However,
noting that amendments to MCL 750.335a effective after the Court released
its first opinion in this case,* might result in a different outcome for crimes
occurring after the amendment’s effective date, the Court concluded that
MCL 750.335a as it appeared at the time the instant offense was committed
controlled its review of the case. Because MCL 750.335a, before it was
amended, permitted a court to exercise its discretion and impose a sentence of
probation rather than imprisonment, the Buehler III Court affirmed its
previous ruling that probation was an appropriate penalty for the defendant’s
conviction. (A more detailed discussion of the case’s history appears below.)

Note: 2005 PA 300’s amendment to MCL 750.335a may have
eliminated a sentencing court’s discretion with regard to the
penalty imposed for conviction of MCL 750.335a(1). See MCL
750.335a(2)(c). This issue has not yet been addressed. 

In People v Buehler (Buehler II), 474 Mich 1081 (2006), the Supreme Court
remanded the case to the Court of Appeals to consider whether the trial court’s
admitted departure (sentencing the defendant to probation rather than prison)
was properly justified by substantial and compelling reasons and “whether
any term of imprisonment that may be imposed by the circuit court is
controlled by the legislative sentencing guidelines or by the indeterminate
sentence prescribed by MCL 750.335a.” Buehler II, supra at ___.

Using the rules of statutory construction, the Buehler III Court concluded that
the legislative guidelines applied to any sentence of imprisonment imposed on
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the defendant because the applicable guidelines statute, MCL 777.16q, was
more recently enacted than was the more specific statute, MCL 750.335a.
Buehler III, supra at ___. According to the Court:

“It is a well-settled tenet of statutory construction that when a
conflict exists between two statutes, the one that is more specific
to the subject matter generally controls. In re Brown, 229 Mich
App 496, 501; 582 NW2d 530 (1998). However, it is equally well
settled that among statutes that are pari materia, the more recently
enacted law is favored. People v Ellis, 224 Mich App 752, 756;
569 NW2d 917 (1997). The rules of statutory construction also
provide that inconsistencies in statutes should be reconciled
whenever possible. People v Budnick, 197 Mich App 21, 24; 494
NW2d 778 (1992).

“Applying these rules to the instant case so as to reconcile the
statutes at issue as nearly as possible, we find that even though
MCL 750.335a is more specific with respect to the term of
imprisonment that may be imposed for a conviction of indecent
exposure as a sexually delinquent person, the intent of the
Legislature is best expressed in the more recently enacted
sentencing guidelines, which are therefore controlling when a trial
court elects to impose imprisonment for such a conviction.”
Buehler III, supra at ___ (footnote omitted).

Recognizing that the prospective application of this reasoning to the two
statutes as they currently read might result in a different outcome—MCL
750.335a, amended effective February 1, 2006, is more recently enacted than
MCL 777.16q—the Buehler III Court expressed no opinion about whether the
guidelines statute or the statute specific to the offense would apply to future
convictions under MCL 750.335a(2). Buehler III, supra at ___ n 4.

With regard to the conviction at issue in the instant case, MCL 750.335a (at
the time the Court first decided this case), specified the term of imprisonment
to be imposed for a conviction if the court sentenced a defendant to a term of
imprisonment. Because the Buehler I Court concluded that probation was a
proper alternative to imprisonment, the Court did not address the applicability
of MCL 777.16q, nor did it address the sentencing court’s departure from the
recommended sentence under the guidelines. As directed by the Supreme
Court, however, the Buehler III Court considered the departure issue and
found that the trial court’s reasons for imposing a sentence of probation, rather
than the penalty recommended under applicable sentencing guidelines, were
not objective and verifiable as required by MCL 769.34(2) and People v
Babcock, 469 Mich 247, 257–258 (2003). Specifically, the Buehler III Court
stated:

“[W]e find that the trial court’s stated reasons for sentencing
defendant to probation—that defendant was maintaining his
sobriety and, in the court’s opinion, possessed the ability to control
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his conduct when he was not drinking—are not objective and
verifiable. Indeed, whether defendant possesses the ability to
control his conduct when not drinking is a subjective
determination not external to the minds of the judge, defendant, or
others involved in the sentencing decision.” Buehler III, supra at
___.

Because the Buehler III Court decided that this case was governed by the
version of MCL 750.335a that gave the sentencing court discretion over
whether to sentence the defendant to a term of imprisonment, and because the
general probation statute, MCL  767.61a, did not exempt MCL 750.335a from
its scope, the Buehler III Court reaffirmed the conclusion in Buehler I that a
sentence of probation under MCL 767.61a was a permissible alternative to the
sentence of imprisonment recommended by the sentencing guidelines. Said
the Buehler III Court:

“Having resolved the questions addressed to us, we nonetheless
reaffirm the trial court’s imposition of a probationary sentence for
the reasons stated in our prior opinion, which we observe was
vacated by our Supreme Court rather than overruled. We do so
because we conclude that resolution of these two questions does
not call into question our prior analysis of whether defendant’s
probationary sentence was a lawful alternative to a prison sentence
under the version of MCL 750.335a in effect at the time defendant
committed the instant offense.” Buehler III, supra at ___.
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CHAPTER 2
Evidence

Part IV—Hearsay (MRE Article VIII)

2.40 Hearsay Exceptions

I. Declarant Unavailable—MRE 804, MCL 768.26

Insert the following text after the April 2005 update to page 112:

Whether hearsay evidence constitutes a “testimonial statement” barred from
admission against a defendant where the defendant has not had an opportunity
to cross-examine the declarant requires a court to conduct an objective
examination of the circumstances under which the statement was obtained.
Davis v Washington, 547 US ___, ___ (2006). Although the United States
Supreme Court did not “produce an exhaustive classification of all
conceivable statements . . . as either testimonial or nontestimonial,” the Court
expressly stated:

“Statements are nontestimonial when made in the course of police
interrogation under circumstances objectively indicating that the
primary purpose of the interrogation is to enable police assistance
to meet an ongoing emergency. They are testimonial when the
circumstances objectively indicate that there is no such ongoing
emergency, and that the primary purpose of the interrogation is to
establish or prove past events potentially relevant to later criminal
prosecution.” Davis, supra at ___ (footnote omitted).

Davis involved two separate cases (Davis v Washington and Hammon v
Indiana) in which the defendant assaulted a victim, the victim answered
questions posed by law enforcement personnel, the victim did not testify at
trial, and the victim’s statement was admitted as evidence against the
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defendant. In one of these cases, Davis v Washington, the statements at issue
arose from the victim’s (McCottry) conversation with a 911 operator during
the assault. After objectively considering the circumstances under which the
911 operator “interrogated” McCottry, the Court concluded that the 911 tape
on which the victim identified the defendant as her assailant and gave the
operator additional information about the defendant was not testimonial
evidence barred from admission by the Confrontation Clause. According to
the Court:

“[T]he circumstances of McCottry’s interrogation objectively
indicate its primary purpose was to enable police assistance to
meet an ongoing emergency. She simply was not acting as a
witness; she was not testifying.” Davis, supra at ___ (emphasis in
original).

In the other case, Hammon v Indiana, the statement at issue arose from
answers the victim (Amy) gave to one of the police officers who responded to
a “reported domestic disturbance” call at the victim’s home. Amy
summarized her responses in a written statement and swore to the truth of the
statement. In this case, the Court concluded that the circumstances
surrounding Amy’s interrogation closely resembled the circumstances in
Crawford v Washington, 541 US 36 (2004), and that the “battery affidavit”
containing Amy’s statement was testimonial evidence not admissible against
the defendant absent the defendant’s opportunity to cross-examine the victim.
The Court summarized the similarities between the instant case and
Crawford: 

“Both declarants were actively separated from the defendant—
officers forcibly prevented [the defendant in Amy’s assault] from
participating in the interrogation. Both statements deliberately
recounted, in response to police questioning, how potentially
criminal past events began and progressed. And both took place
some time after the events described were over. Such statements
under official interrogation are an obvious substitute for live
testimony, because they do precisely what a witness does on direct
examination; they are inherently testimonial.” Davis (Hammon),
supra at ___ (emphasis in original).
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CHAPTER 2
Evidence

Part IV—Hearsay (MRE Article VIII)

2.41 Statement of Co-Defendant or Co-Conspirator

A. Statement Made in Furtherance of Conspiracy

Foundation Requirements.

Insert the following case summary before the last paragraph on page 114:

Where a preponderance of the evidence has established an ongoing
conspiracy, a co-conspirator’s statement concerning a factor necessary to the
continuance of the illegal conduct constitutes a statement made “in
furtherance of the conspiracy.” People v Martin, ___ Mich App ___, ___
(2006). In Martin, the defendant and his brother were charged with crimes
arising out of their participation in the operation of an adult entertainment
establishment. The charges arose out of the alleged performance of sex acts in
a private VIP section of the establishment. Id. At trial, Angela Martin, the ex-
wife of the defendant’s brother, testified about certain statements she heard
her ex-husband make, including his admission that sex acts were occurring at
the establishment and that he and the other participants financially benefitted
from the illegal activities. Id. Angela further testified that she overheard a
telephone conversation between the defendant and her ex-husband regarding
“the VIP cards necessary to access the downstairs area where acts of
prostitution occurred.” Id. The defendant was convicted, and on appeal argued
that Angela’s testimony regarding his brother’s statements was inadmissible
hearsay. Id.

The Court of Appeals noted that trial testimony given before Angela’s
testimony provided evidence sufficient to raise an inference that the defendant
and his brother conspired to carry out the illegal objectives of maintaining the
establishment as a house of prostitution, accepting earnings of prostitutes, and
engaging in a pattern of racketeering activity. Martin, supra at ___. The Court
further noted that the statements made by the defendant’s brother and about
which Angela testified were clearly made during the existence of the
conspiracy and that because the conversation about the use of VIP cards
clearly concerned the activities covered by the conspiracy, the statements
were made in furtherance of the conspiracy. Id. Statements made to Angela
regarding the financial compensation her ex-husband and defendant earned
from the establishment were also made in furtherance of the conspiracy
because the statements informed Angela of her collective stake in the success
of the conspiracy and served to foster the trust and cohesiveness necessary to
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keep Angela from interfering with the continued activities of the conspiracy.
Id. Because the statements about which Angela testified were “statement[s]
by a coconspirator... during the course and in furtherance of the conspiracy on
independent proof of the conspiracy,” the statements were properly admitted
against the defendant at trial. Id.

B. Inculpatory Statements

Insert the following case summary after the first paragraph on page 115:

*Bruton v 
United States, 
391 US 123 
(1968)

A Bruton* error is an error of constitutional magnitude subject to harmless
error analysis; it does not require automatic reversal of a defendant’s
conviction. People v Pipes, ___ Mich ___, ___ (2006). Where a Bruton error
is unpreserved, it is subject to review for “plain error that affected substantial
rights.” Id. at ___, quoting People v Carines, 460 Mich 750, 774 (1999).
Under this standard, even where a codefendant’s statement was improperly
admitted at a joint trial, the other codefendant’s statement may be considered
to determine whether the error was harmless. Id. at ___.

In Pipes, the two defendants sought separate trials or separate juries based on
their contention that their defenses were mutually exclusive. Pipes, supra at
___. To support their assertion that their defenses were mutually exclusive,
both defendants made offers of proof and promised to testify at trial. Id. at
___. The trial court disagreed that the defendants’ defenses were mutually
exclusive and denied the motions for severance. Id. at ___. The court
repeatedly indicated that no Bruton error would arise when the defendants’
statements to police were admitted at trial because both defendants were
going to testify. Id. at ___. According to the court, the defendants’ statements
to police were admissible in a joint trial because the codefendant who made
the statement would be subject to cross-examination when he testified at trial.
Id.

Multiple statements were admitted at the joint trial and both defendants
decided not to testify—a clear Bruton error in violation of the defendants’
Sixth Amendment right of confrontation. Pipes, supra at ___. Neither
defendant objected and both defendants were convicted. Id. at ___. The Court
of Appeals reversed on the basis of the Bruton error and its effect on the
defendants’ right to a fair trial. Id. at ___.

The Michigan Supreme Court reversed, noting that the Court of Appeals
failed to identify whether the Bruton error was preserved or unpreserved and
improperly reviewed the case under a harmless error analysis. Pipes, supra at
___. The proper standard of review in this case is the plain error analysis.
According to the Court:

“Because each defendant’s own statements were self-
incriminating, we cannot conclude that either defendant was
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prejudiced to the point that reversal is required by the erroneous
admission of his codefendant’s incriminating statements. Each
defendant individually admitted the territorial dispute with rival
drug dealers, and each defendant’s statements exposed the motive
behind the homicidal shooting–retaliation for shooting the green
Jeep Cherokee. In his second statement to the police, defendant
Key explicitly admitted being the triggerman in the drive-by
shooting and using an AK-47 rifle. Although Pipes did not confess
to being the gunman, he admitted procuring a vehicle to transport
defendant Key to the drive-by shooting and admitted following
Key in the Jeep in order to ‘watch [Key’s] back.’ Taken in
isolation, these statements provide more than enough ‘damaging
evidence,’ if believed by a jury, for the jury to find each defendant
guilty beyond a reasonable doubt as a principal or as an aider or
abettor of first-degree premeditated murder.” Id. at ___ (footnote
omitted).
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CHAPTER 3
Civil Proceedings

Part VII—Rules Governing Particular Types of Actions 
(Including MCR Subchapters 3.300–3.600)

3.60 Arbitration

D. Judicial Review and Enforcement

Effective June 15, 2006, MCR 3.602 (I)–(N) were reinstated. Delete the May
2006 update to page 251. The last two paragraphs on page 251 should read as
follows:

MCR 3.602 governs statutory arbitration under MCL 600.5001 through MCL
600.5035. A statutory arbitration award may be confirmed, modified,
corrected, or vacated. “A reviewing court has three options when a party
challenges an arbitration award: (1) confirm the award, (2) vacate the award
if obtained through fraud, duress, or other undue means, or (3) modify the
award or correct errors that are apparent on the face of the award.” Krist v
Krist, 246 Mich App 59, 67 (2001). MCR 3.602(I) governs the confirmation
of an award. Although MCR 3.602(J)(3) provides the trial court may order a
rehearing, the rule does not provide that the trial court may return the case to
an arbitrator for reconsideration. Nor may the court return the matter to the
arbitrator for an expansion of the record. Saveski v Tiseo Architects, Inc, 261
Mich App 553, 558 (2004).

An arbitration award may be vacated if (1) the award was procured by
corruption, fraud, or other undue means; (2) there was evident partiality by an
arbitrator, or misconduct prejudicing a party’s rights; (3) the arbitrator
exceeded granted powers; or (4) the arbitrator refused to postpone the hearing
on a showing of sufficient cause, refused to hear evidence material to the
controversy, or otherwise conducted the hearing to prejudice substantially a
party’s rights. MCR 3.602(J)(1). Dohanyos v Detrex Corp, 217 Mich App
171, 174–175 (1996); Collins v Blue Cross and Blue Shield of Michigan, 228
Mich App 560, 567 (1998).
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CHAPTER 3
Civil Proceedings

Part VII—Rules Governing Particular Types of Actions 
(Including MCR Subchapters 3.300–3.600)

3.60 Arbitration

E. Timing

Effective June 15, 2006, MCR 3.602 (I)–(N) were reinstated. Delete the May
2006 update to page 252. The text in subsection (E) should read as follows:

The award must be confirmed within one year after the award is rendered.
MCL 600.5021; MCR 3.602(I).

Attacks on the award must be brought within 21 days from delivery of a copy
of the award to the applicant. If the attack is based on fraud, corruption or
undue means, the attack must be brought within 21 days after such grounds
are known or should have been known. MCR 3.602(J), (K).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.11 Motion to Suppress Defendant’s Statement

B. Foundation

Insert the following text after the last paragraph on page 298:

When the corpus delicti of the underlying crime is established, admission of
a defendant’s confession to being an accessory after the fact requires no
independent evidence showing that the principal was assisted after
committing the crime; “[T]he corpus delicti of accessory after the fact is the
same as the corpus delicti of the underlying crime itself.” People v King, ___
Mich App ___, ___ (2006).   
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.14 Double Jeopardy

B. Multiple Prosecutions for the Same Offense

Add the following text to the March 2005 update to page 316: 

Note: In People v Joezell Williams, ___ Mich ___ (2006), the
Michigan Supreme Court affirmed the Court of Appeals decision
in People v [Joezell] Williams II, 265 Mich App 68 (2005), the
case discussed in the March 2005 update to page 316, but the
Supreme Court declined the Court of Appeals’ request to modify
the decision in People v Bigelow, 229 Mich App 218 (1998).

Where a conviction is predicated on conviction of an underlying felony and
double jeopardy concerns mandate that the underlying felony conviction be
vacated, an appellate court may reinstate the underlying felony conviction if
the greater conviction is reversed on grounds affecting only the greater
offense. People v Joezell Williams, ___ Mich ___, ___ (2006) (if defendant’s
felony-murder conviction was later reversed on grounds affecting only the
elements necessary to murder, an appellate court could reinstate the
conviction for the underlying offense that had been vacated for double
jeopardy reasons).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.19 Speedy Trial

C. Untried Charges Against State Prisoners—180-Day Rule

Replace the first two paragraphs after the numbered list on page 330 with the
following text:

*Overruled to 
the extent of its 
inconsistency 
with MCL 
780.131.

In People v Cleveland Williams, ___ Mich ___, ___ (2006), the Michigan
Supreme Court, contrary to People v Smith, 438 Mich 715 (1991),* ruled that
MCL 780.131 “contains no exception for charges subject to consecutive
sentencing.” Consequently, unless specifically excepted under MCL
780.131(2),  the 180-day rule applies to any untried charge against any
prisoner, without regard to potential penalty. According to the Court, the plain
language of MCL 780.131 permits a prisoner subject to mandatory
consecutive sentencing to assert his right to a speedy trial. However, that the
defendant in this case was entitled to raise the speedy trial issue did not end
the Court’s review of this case. After concluding that the defendant raised a
valid claim under MCL 780.131, the Court considered the delay in bringing
the defendant to trial and determined that the defendant’s speedy trial rights
had not been violated. Cleveland Williams, supra at ___.

*Hill and 
Castelli were 
overruled to the 
extent of their 
inconsistency 
with MCL 
780.131.

In addition to the defendant’s speedy trial claim, the Court addressed specific
case law that incorrectly interpreted the statutory language governing the
notice required to trigger application of the statute. Contrary to People v Hill,
402 Mich 272 (1978), and People v Castelli, 370 Mich 147 (1963),* the Court
noted that the statutory time period of 180 days begins to run when the
prosecution receives notice from the Department of Corrections:

“The statutory trigger is notice to the prosecutor of the defendant’s
incarceration and a departmental request for final disposition of
the pending charges. The statute does not trigger the running of the
180-day period when the Department of Corrections actually
learns, much less should have learned, that criminal charges were
pending against an incarcerated defendant.” Cleveland Williams,
supra at ___.

A community corrections center is a state correctional facility for purposes of
the exception in MCL 780.131(2)(a). People v McCullum, 201 Mich App 463,
465–466 (1993).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.21 Search and Seizure Issues

D. Where Did the Search Take Place?

7. Searches of Parolees or Probationers

Insert the following text after the existing paragraph on page 338:

*Michigan law 
authorizes a 
police officer to 
arrest without a 
warrant any 
probationer or 
parolee if the 
officer has 
reasonable 
cause to believe 
the person has 
violated a 
condition of 
probation or 
parole. MCL 
764.15(1)(h).

A suspicionless search or seizure conducted solely on the basis of an
individual’s status as a probationer or parolee does not violate the Fourth
Amendment’s protection against unreasonable searches and seizures. Samson
v California, 547 US ___, ___ (2006). The Samson case involved a California
statute* authorizing law enforcement officers to search a parolee—without a
warrant and without suspicion of criminal conduct—solely on the basis of the
person’s status as a parolee. 

The question to be decided by the Samson Court was “[w]hether a condition
of [a parolee’s] release can so diminish or eliminate a released prisoner’s
reasonable expectation of privacy that a suspicionless search by a law
enforcement officer would not offend the Fourth Amendment.” Samson,
supra at ___ (footnote omitted). The Court concluded that under the totality
of the circumstances and in light of the legitimate government interests
furthered by monitoring parolee activity, the suspicionless search of a parolee
does not impermissibly intrude on the parolee’s already diminished
expectation of privacy. Id. at ___.
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.21 Search and Seizure Issues

E. Was a Warrant Required?

1. “Exigent Circumstances,” “Emergency Doctrine,” or “Hot 
Pursuit”

Insert the following text after the partial paragraph at the top of page 340:

A police officer’s warrantless entry into a defendant’s home may be justified
under the exigent circumstances doctrine when the officer is responding to a
home security alarm and the officer’s decision to enter the premises is
reasonable under the totality of the circumstances. United States v Brown, ___
F3d ___, ___ (CA 6, 2006). According to the Brown Court:

“In this case, [the officer] responded to a burglar alarm that he
knew had been triggered twice in a relatively short period of time
and arrived within just a few minutes of the first activation. He was
not met by a resident of the house, but by the neighbor who
directed him to the basement door. The sounding alarm, the lack
of response from the house, and the absence of a car in the
driveway made it less likely that this was an accidental activation.
Investigating, [the officer] found the front door secured but the
basement door in the back standing ajar. While [the officer] did not
find a broken window or pry marks on the open door, it was
objectively reasonable for him to believe that this was not a false
alarm but, rather, that the system had recently been triggered by
unauthorized entry through the open basement door. These
circumstances, including the recently activated basement door
alarm and evidence of a possible home invasion through that same
door, establish probable cause to believe a burglary was in
progress and justified the warrantless entry into the basement.” Id.
at ___. 
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.23 Dwelling Searches

C. Factors Involved in Dwelling Searches

1. Knock and Announce

Insert the following text before sub-subsection (2) on page 353:

When law enforcement officers violate the knock-and-announce rule before
executing a search warrant, exclusion of any evidence seized is not the proper
remedy. Hudson v Michigan, 547 US ___, ___ (2006).

The Hudson Court restated the three interests protected by the common-law
knock-and-announce rule. First, compliance with the knock-and-announce
rule protects the safety of the resident and the law enforcement officer because
it minimizes the number of situations when “an unannounced entry may
provoke violence in supposed self-defense by the surprised resident.”
Secondly, when law enforcement officers delay entry by knocking and
announcing their presence, a resident is given the opportunity to cooperate
with the officers “and to avoid the destruction of property occasioned by a
forcible entry.” Finally, when officers avoid a sudden entry into a resident’s
home, it protects a resident’s dignity and privacy by affording the resident an
opportunity “to collect oneself before answering the door.” The Court found
none of those interests present in this case:

“What the knock-and-announce rule has never protected,
however, is one’s interest in preventing the government from
seeing or taking evidence described in a warrant. Since the
interests that were violated in this case have nothing to do with the
seizure of the evidence, the exclusionary rule is inapplicable.”
Hudson, supra at ___ (emphasis in original).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.25 Search Warrants

D. Description

Insert the following text on page 359 before the last paragraph in this section:

In People v Martin, ___ Mich App ___, ___ (2006), the Court of Appeals cited
People v Zuccarini, 172 Mich App 11 (1988), discussed above, in support of
its ruling that warrants obtained to search several structures for evidence of
prostitution and drug trafficking described with sufficient particularity the
items to be seized. According to the Martin Court:

“[T]he descriptions of the items to be seized from these three
locations was sufficiently particularized. The search warrants
authorized the search for equipment or written documentation
used in the reproduction or storage of the activities and day-to-day
operations of the bar. This sentence is further qualified by the
reference to the drug trafficking and prostitution activities that
were thought to take place there. See Zuccarini, supra at 16
(noting that a reference to the illegal activities may constitute a
sufficient limitation on the discretion of the searching officers).
Thus, examining the description in a commonsense and realistic
manner, it is clear that the officers’ discretion was limited to
searching for the identified classes of items that were connected to
drug trafficking and prostitution activities at Legg’s Lounge. Id.
Hence, the search warrant provided reasonable guidance to the
officers performing the search. [People v ]Fetterley, [229 Mich
App 511], 543 [(1998)]. Therefore, the search warrants met the
particularity requirement.” Martin, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices
(MCR Subchapter 6.200)

4.26 Discovery

B. Scope of Discovery

Insert the following text after the first full paragraph on page 363:

*Brady v 
Maryland, 373 
US 83 (1962).

A Brady* violation may result from a failure to disclose exculpatory evidence
to the defendant, even when the evidence was made known only to a law
enforcement officer and not to the prosecutor. Youngblood v West Virginia,
547 US ___, ___ (2006). In Youngblood, a case in which a potentially
exculpatory note written by two victims of the crime was not disclosed to the
defendant, the United States Supreme Court remanded the case to the West
Virginia Supreme Court of Appeals for that court’s “view” of the Brady issue
raised by the defendant in his motion to set aside the verdict. The Court did
not decide the issue; instead, the Court declined to review the merits of the
case without first having the West Virginia court consider the Brady issue.
Youngblood, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices
(MCR Subchapter 6.200)

4.30 Witnesses—Disclosure and Production

F. Unavailable Witnesses

Insert the following text on page 383 after the first paragraph in this
subsection:

Whether hearsay evidence constitutes a “testimonial statement” barred from
admission against a defendant where the defendant has not had an opportunity
to cross-examine the declarant requires a court to conduct an objective
examination of the circumstances under which the statement was obtained.
Davis v Washington, 547 US ___, ___ (2006). Although the United States
Supreme Court did not “produce an exhaustive classification of all
conceivable statements . . . as either testimonial or nontestimonial,” the Court
expressly stated:

“Statements are nontestimonial when made in the course of police
interrogation under circumstances objectively indicating that the
primary purpose of the interrogation is to enable police assistance
to meet an ongoing emergency. They are testimonial when the
circumstances objectively indicate that there is no such ongoing
emergency, and that the primary purpose of the interrogation is to
establish or prove past events potentially relevant to later criminal
prosecution.” Davis, supra at ___ (footnote omitted).

Davis involved two separate cases (Davis v Washington and Hammon v
Indiana) in which a defendant assaulted a victim, the victim answered
questions posed by law enforcement personnel, the victim did not testify at
trial, and the victim’s statement was admitted as evidence against the
defendant. In one of the cases, Davis v Washington, the statements at issue
arose from the victim’s (McCottry) conversation with a 911 operator during
the assault. After objectively considering the circumstances under which the
911 operator “interrogated” McCottry, the Court concluded that the 911 tape,
on which McCottry identified the defendant as her assailant and gave the
operator additional information about the defendant, was not testimonial
evidence barred from admission by the Confrontation Clause. According to
the Court:
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“[T]he circumstances of McCottry’s interrogation objectively
indicate its primary purpose was to enable police assistance to
meet an ongoing emergency. She simply was not acting as a
witness; she was not testifying.” Davis, supra at ___ (emphasis in
original).

In the other case, Hammon v Indiana, the statement at issue arose from
answers the victim (Amy) gave to one of the police officers who responded to
a “reported domestic disturbance” call at the victim’s home. Amy
summarized her responses in a written statement and swore to the truth of the
statement. In this case, the Court concluded that the circumstances
surrounding Amy’s interrogation closely resembled the circumstances in
Crawford v Washington, 541 US 36 (2004), and that the “battery affidavit”
containing Amy’s statement was testimonial evidence not admissible against
the defendant absent the defendant’s opportunity to cross-examine the victim.
The Court summarized the similarities between the instant case and
Crawford: 

“Both declarants were actively separated from the defendant—
officers forcibly prevented [the defendant in Amy’s assault] from
participating in the interrogation. Both statements deliberately
recounted, in response to police questioning, how potentially
criminal past events began and progressed. And both took place
some time after the events described were over. Such statements
under official interrogation are an obvious substitute for live
testimony, because they do precisely what a witness does on direct
examination; they are inherently testimonial.” Davis (Hammon),
supra at ___ (emphasis in original).
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CHAPTER 4
Criminal Proceedings

Part V—Trials (MCR Subchapter 6.400)

4.41 Confrontation

A. Defendant’s Right of Confrontation

4. Unavailable Witness

Insert the following text after the first paragraph at the top of page 415:

Whether hearsay evidence constitutes a “testimonial statement” barred from
admission against a defendant where the declarant is unavailable and the
defendant has not had an opportunity to cross-examine the declarant requires
a court to conduct an objective examination of the circumstances under which
the statement was obtained. Davis v Washington, 547 US ___, ___ (2006). 

5. Codefendant or Co-Conspirator Testimony

Insert the following text on page 415 after the second paragraph in this sub-
subsection:

*Bruton v 
United States, 
391 US 123 
(1968).

Even where the admission of a codefendant’s statement at a joint trial violated
Bruton,* the other codefendant’s statement may be considered to determine
whether the error was harmless. A Bruton error is an error of constitutional
magnitude subject to harmless error analysis; it does not require automatic
reversal of a defendant’s conviction. People v Pipes, ___ Mich ___, ___
(2006). 

In Pipes, the two defendants sought separate trials or separate juries based on
their contention that their defenses were mutually exclusive. Pipes, supra at
___. To support their assertion that their defenses were mutually exclusive,
both defendants made offers of proof and promised to testify at trial. Id. The
trial court disagreed and denied the motions for severance. Id. The court
repeatedly indicated that no Bruton error would arise when the defendants’
statements to police were admitted at trial because both defendants were
going to testify. Id. According to the court, the defendants’ statements to
police were admissible in a joint trial because the codefendant who made the
statement would be subject to cross-examination when he testified at trial. Id.

Multiple statements were admitted at the joint trial and both defendants
decided not to testify—a clear Bruton error in violation of the defendants’
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Sixth Amendment right of confrontation. Pipes, supra at ___. Neither
defendant objected and both defendants were convicted. Id. The Court of
Appeals reversed on the basis of the Bruton error and its effect on the
defendants’ right to a fair trial. Id.

The Michigan Supreme Court reversed, noting that the Court of Appeals
failed to identify whether the Bruton error was preserved or unpreserved and
improperly reviewed the case under a harmless error analysis. Pipes, supra at
___. The proper standard of review in this case is the plain error analysis.
According to the Court:

“Because each defendant’s own statements were self-
incriminating, we cannot conclude that either defendant was
prejudiced to the point that reversal is required by the erroneous
admission of his codefendant’s incriminating statements. Each
defendant individually admitted the territorial dispute with rival
drug dealers, and each defendant’s statements exposed the motive
behind the homicidal shooting – retaliation for shooting the green
Jeep Cherokee. In his second statement to the police, defendant
Key explicitly admitted being the triggerman in the drive-by
shooting and using an AK-47 rifle. Although Pipes did not confess
to being the gunman, he admitted procuring a vehicle to transport
defendant Key to the drive-by shooting and admitted following
Key in the Jeep in order to ‘watch [Key’s] back.’ Taken in
isolation these statements provide more than enough ‘damaging
evidence.’ if believed by a jury, for the jury to find each defendant
guilty beyond a reasonable doubt as a principal or an aider or
abettor of first-degree premeditated murder.” Id.



July 2006 Michigan Judicial Institute © 2006

                                      Circuit Court Benchbook UPDATE

CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.41 Confrontation

C. Standard of Review

Insert the following text before Section 4.42 near the middle of page 416:

*Bruton v 
United States, 
391 US 123 
(1968).

A Bruton* error is an error of constitutional magnitude subject to harmless
error analysis; it does not require automatic reversal of a defendant’s
conviction. People v Pipes, ___ Mich ___, ___ (2006). Where a Bruton error
is unpreserved, it is subject to review for “plain error that affected substantial
rights.” Id., quoting People v Carines, 460 Mich 750, 774 (1999). Under this
standard, even where a codefendant’s statement was improperly admitted at a
joint trial, the other codefendant’s statement may be considered to determine
whether it was harmless. Pipes, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

B. Sentencing Guidelines

Insert the following text on page 449 after the first paragraph in this
subsection:

A trial court may properly consider information not proved beyond a
reasonable doubt when scoring offense variables on which a defendant’s
sentence is based. People v Drohan, 475 Mich ___, ___ (2006). In Drohan,
the Court reaffirmed its assertion in People v Claypool, 470 Mich 715, 730 n
14 (2004), that Michigan’s sentencing scheme does not violate a defendant’s
Sixth Amendment right to be sentenced on the basis of facts determined by a
jury beyond a reasonable doubt. Drohan, supra at ___. The Drohan Court’s
decision expressly states that Blakely v Washington, 542 US 296 (2004),
United States v Booker, 543 US  220 (2005), and other post-Blakely cases do
not apply to Michigan’s indeterminate sentencing scheme. Drohan, supra at
___. According to the Drohan Court, Michigan’s sentencing guidelines are
not unconstitutional because trial courts do not use judicially ascertained facts
to impose a sentence greater than the term authorized by the jury’s verdict—
the statutory maximum. Id. at ___. The Court explained, “a defendant does not
have a right to anything less than the maximum sentence authorized by the
jury’s verdict, and, therefore, judges may make certain factual findings to
select a specific minimum sentence from within a defined range.” Id. at ___
(citations omitted).
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

B. Sentencing Guidelines

Insert the following text after the July 2005 update to page 450:

See also People v Church, ___ Mich ___ (2006), a Michigan Supreme Court
order vacating the defendant’s sentences, reiterating the Court’s holding in
People v Hendrick, 472 Mich 555, 560 (2005), and remanding the case to the
trial court for resentencing. The order, in part, stated the following:

“The sentencing guidelines apply to sentences imposed after
probation revocation. People v Hendrick, 472 Mich 555, 560
(2005). Defendant’s minimum sentencing guidelines range is 7 to
23 months. The trial court did not articulate substantial and
compelling reasons for imposing a minimum sentence of 40
months. On remand, the trial court shall sentence defendant within
the appropriate sentencing guidelines range, or articulate on the
record a substantial and compelling reason for departing from the
sentencing guidelines range in accordance with People v Babcock,
469 Mich 247 (2003). Under Hendrick, supra at 564, the acts
giving rise to the probation violation may provide a substantial and
compelling reason to depart.” Church, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.56 Sentencing—Deferred, Delayed, and Diversionary

B. Holmes Youthful Trainee Act (HYTA)

Insert the following text before sub-subsection (1) at the bottom of page 458:

See People v Giovannini, ___ Mich App ___, ___ (2006), where the Court of
Appeals held that a “defendant was not ineligible for sentencing under the
[youthful trainee act] solely because he was convicted of two criminal
offenses.” The Court explained: “Interpreting MCL 762.11 to permit
placement under the [youthful trainee act] only in cases involving a single
offense would work contrary to the discretion invested in the trial court and to
the overall purpose of the act.” Giovannini, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.60 Probation Violation

E. Sentencing

Insert the following text after the July 2005 update to page 469:

See also People v Church, ___ Mich ___ (2006), a Michigan Supreme Court
order vacating the defendant’s sentences, reiterating the Court’s holding in
People v Hendrick, 472 Mich 555, 560 (2005), and remanding the case to the
trial court for resentencing. The order, in part, stated the following:

“The sentencing guidelines apply to sentences imposed after
probation revocation. People v Hendrick, 472 Mich 555, 560
(2005). Defendant’s minimum sentencing guidelines range is 7 to
23 months. The trial court did not articulate substantial and
compelling reasons for imposing a minimum sentence of 40
months. On remand, the trial court shall sentence defendant within
the appropriate sentencing guidelines range, or articulate on the
record a substantial and compelling reason for departing from the
sentencing guidelines range in accordance with People v Babcock,
469 Mich 247 (2003). Under Hendrick, supra at 564, the acts
giving rise to the probation violation may provide a substantial and
compelling reason to depart.” Church, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part VII—Rules Governing Particular Types of 
Offenses

4.63 Aiding and Abetting

B. Elements

Insert the following text after the partial paragraph at the top of page 474:

However, “evidence of a shared specific intent to commit the crime of an
accomplice is [not] the exclusive way to establish liability under [Michigan’s]
aiding and abetting statute.” People v Robinson, ___ Mich ___, ___ (2006).
The Robinson Court explained that the Legislature’s abolition of the common-
law distinction between principals and accessories did not eliminate the
common-law theory of an accomplice’s liability for the probable
consequences of the crime committed. Therefore, a defendant who intends to
aid and abet the commission of a crime is liable for that crime and for “the
natural and probable consequences of that crime.”  Id. at ___.

In Robinson, the defendant was properly convicted of second-degree murder
when the victim of an assault died as a result of injuries inflicted by the
defendant’s accomplice even where the defendant said “that’s enough” and
walked away from his accomplice and the victim before the victim was shot.
Id. at ___.  Evidence showed that the defendant drove his accomplice to the
victim’s home and intended to participate with his accomplice in assaulting
the victim. Said the Robinson Court:

“In our judgment, a natural and probable consequence of a plan to
assault someone is that one of the actors may well escalate the
assault into a murder.” Id. at ___.
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CHAPTER 4
Criminal Proceedings

Part VII—Rules Governing Particular Types of 
Offenses

4.65 Conspiracy

B. Elements

3. Statements of a Co-Conspirator

Insert the following text immediately before subsection (C) on page 477:

Where a preponderance of the evidence has established an ongoing
conspiracy, a co-conspirator’s statement concerning a factor necessary to the
continuance of the illegal conduct constitutes a statement made “in
furtherance of the conspiracy.” People v Martin, ___ Mich App ___, ___
(2006) (statements included references to VIP cards issued for admission into
private area where illegal activities occurred and to financial benefits received
from those illegal activities).
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June 2006

Update: Michigan Circuit Court 
Benchbook

CHAPTER 2
Evidence

Part I—General Matters (MRE Articles I, II, III, V, and XI)

2.4 Foundation

B. Requirement of Authentication or Identification—MRE 901

Insert the following case summary immediately before subsection (C) on page
29:

Where the physical evidence the prosecution sought to introduce at trial was
inconsistent with the testimony of the prosecution’s authentication witness
regarding that evidence, and where the prosecution was able to offer only
speculation as to the reason for the inconsistency, the trial court properly ruled
that the prosecution had failed to lay a proper foundation for the evidence’s
admission. People v Jambor, ___ Mich App ___ (2006).

In Jambor, the prosecution sought to introduce into evidence four white cards,
one of which contained the defendant’s latent fingerprint, allegedly removed
from the scene of a break-in. The evidence technician who collected the latent
print died before trial, and the prosecution attempted to authenticate the
evidence by testimony from a witness who observed the evidence technician
collecting the prints at the crime scene. Id. at ___. However, the witness
testified that he had only observed the technician placing the collected prints
on black cards, not white ones, and the prosecution was unable to offer a
plausible explanation for the inconsistency between the color of the card
bearing the defendant’s latent fingerprint and the witness’ testimony. Id. at
___. The Court of Appeals noted that the question before the Court was
whether there was foundational support for the prosecution’s claim that the
white cards contained latent prints that were actually lifted from the scene,
i.e., whether the evidence was what it was claimed to be. Id. at ___. The Court
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found that, while one could speculate as to why the defendant’s print appeared
on a white card rather than a black card, “such speculation is not a sufficient
basis to find that the trial court abused its discretion... by concluding that the
prosecution failed to authenticate the four white cards and that the proper
foundation for admission of the evidence was not established.” Id. at ___
(footnote omitted).
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CHAPTER 3
Civil Proceedings

Part VII—Rules Governing Particular Types of Actions 
(Including MCR Subchapters 3.300–3.600)

3.60 Arbitration

A. Introduction

Insert the following text after the last paragraph of subsection (A) on page
250:

The Michigan Arbitration Act (MAA), MCL 600.5001 et seq., does not
preempt common-law arbitration. Wold Architects and Engineers v Strat, 474
Mich 223, 225, 238 (2006). Parties wishing to conform their agreements to the
requirements of statutory arbitration must put their agreements in writing and
require that a circuit court may render judgment upon a resulting award. Id. at
235. If these statutory requirements are not satisfed by the language in the
parties’ agreement,  it will be treated as an agreement for common-law
arbitration. Id. Common-law arbitration agreements continue to be
unilaterally revocable before an arbitration award is made. Id. at 236–237.
Moreover, the parties’ conduct during the arbitration process is not sufficient
to transform an agreement for common-law arbitration into an agreement for
statutory arbitration. Id. at 237–238.

In Wold, the defendants argued that by enacting the MAA, the Legislature
intended to preempt common-law arbitration. Specifically, the defendants
argued that the scheme set forth in MCL 600.5001 evidenced the Legislature’s
intent to occupy the entire area of arbitration law. Wold, supra at 234. Citing
general laws regarding judicial determination of the Legislature’s intent, and
noting that certain provisions of the MAA explicitly remove specified
agreements to arbitrate from its purview, the Court found that the MAA “does
not occupy the entire area of arbitration law and does not preempt common-
law arbitration in Michigan.” Id. at 235.

The plaintiff in Wold argued that the unilateral revocation rule that had always
applied to common-law arbitration remained a part of Michigan
jurisprudence, and that the parties’ conduct alone could not transform the
parties’ agreement for common-law arbitration into an agreement for
statutory arbitration. The Court noted that by not specifically abrogating the
unilateral revocation rule, the Legislature evidenced its intent to retain it as a
part of Michigan jurisprudence. Id. at 236. The Court also noted that the basic
statutory requirement that the agreement state in writing that an award is
enforceable by the circuit court was not met in this case, and that in the
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absence of a writing containing the statutorily required language, the conduct
of the parties to an arbitration agreement cannot transform an agreement for
common-law arbitration into an agreement for statutory arbitration. Id. at
237–238. Accordingly, despite the parties’ acquiescence in using commercial
dispute resolution procedures, which include a rule that judgment on an
arbitration award may be entered in the circuit court, the Court found that the
parties’ agreement remained one for common-law arbitration.
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.21 Search and Seizure Issues

E. Was a Warrant Required?

1. “Exigent Circumstances,” “Emergency Doctrine,” or “Hot 
Pursuit”

Insert the following text after the July 2005 update to page 340:

Where “officers were confronted with ongoing violence occurring within [a]
home” during their investigation of a neighbor’s early morning complaint
about a loud party, exigent circumstances justified the officers’ warrantless
entry. Brigham City, Utah v Stuart, 547 US ___, ___ (2006) (emphasis
omitted).  In Brigham City, the police officers were responding to a “loud
party” complaint when they heard people shouting inside the residence at the
address to which they responded. The officers walked down the driveway to
further investigate and saw two juveniles drinking beer in the backyard of the
residence. Through a screen door and some windows, the officers observed a
physical altercation in progress in the kitchen. The officers saw one of the
adults spitting blood in the kitchen sink after a juvenile punched him in the
face, and when the other adults attempted to restrain the juvenile using force
enough to move the refrigerator against which the juvenile was pinned, one of
the officers opened the screen door and announced their presence. The
officers’ presence went unnoticed until one of them walked into the kitchen
and repeated the announcement. The individuals in the kitchen eventually
realized that police officers were present and stopped struggling with the
juvenile. Brigham City, supra at ___.  

A law enforcement officer’s warrantless entry of a home is permitted “when
[the officer] ha[s] an objectively reasonable basis for believing that an
occupant is seriously injured or imminently threatened with such injury.” Id.
at ___. The defendants in Brigham City argued that evidence discovered as a
result of the officers’ warrantless entry should be suppressed because “the
officers were more interested in making arrests than quelling violence.” Id. at
___. The United States Supreme Court disagreed and explained that whether
an officer’s subjective motivation for a warrantless entry is to provide
emergency assistance to an injured person or to seize evidence and effectuate
an arrest is irrelevant to a determination of reasonableness. Id. at ___. If an
officer’s action is justified under an objective view of the circumstances, the
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action is reasonable for Fourth Amendment purposes, regardless of the
officer’s state of mind. Id. at ___. 
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices 
(MCR Subchapter 6.200)

4.26 Discovery

A. Generally

Insert the following text before the last paragraph on page 361:

Without a showing of good cause, a trial court is not authorized to order
discovery of an item not set forth in MCR 6.201. People v Greenfield, ___
Mich App ___, ___ (2006). Because a videotape of a defendant’s post-arrest
Datamaster breath tests is not a subject of mandatory discovery expressly
listed in MCR 6.201(A) and is not contemplated by the categories of
discoverable evidence described in MCR 6.201(B), a trial court may not
compel its discovery absent good cause. Greenfield, supra at ___. A
prosecutor’s failure to produce evidence not addressed by MCR 6.201’s
description of discoverable evidence does not constitute “good cause” for
entry of an order under MCR 6.201(I) to produce such evidence. Greenfield,
supra at ___.
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Update: Michigan Circuit Court 
Benchbook

CHAPTER 1
General Rules Governing Court Proceedings

1.1 Access to Court Proceedings and Records

F. Limits on Access to Court Records—MCR 8.119(F)

Delete the November 2005 update to page 5. In an order dated March 29,
2006, the Supreme Court reversed the Court of Appeals and remanded the
case to that Court for further proceedings. UAW v Dorsey, 474 Mich 1097
(2006).
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CHAPTER 2
Evidence

Part II—Relevancy (MRE Article IV)

2.14 Similar Acts Evidence

A. Rule

Effective March 24, 2006, 2006 PA 78 enacted a statute authorizing the
admission of evidence regarding a defendant’s other acts of domestic
violence. Insert the following text immediately after the January 2006 update
to page 51:

*Applicable to 
trials and 
evidentiary 
hearings started 
or in progress 
on or after May 
1, 2006.

Evidence that a defendant committed other acts of domestic violence is
admissible in a criminal action against a defendant accused of committing an
offense involving domestic violence. MCL 768.27b.* If admissible, such
evidence may be introduced “for any purpose for which it is relevant, if it is
not otherwise excluded under Michigan rule of evidence 403.” MCL
768.27b(1). The statutory provisions of MCL 768.27b “do[] not limit or
preclude the admission or consideration of evidence under any other statute,
rule of evidence, or case law.” MCL 768.27b(3).

MCL 768.27b contains a temporal requirement. “Evidence of an act occurring
more than 10 years before the charged offense is inadmissible under this
section, unless the court determines that admitting this evidence is in the
interest of justice.” MCL 768.27b(4).

MCL 768.27b(5) defines the term “domestic violence” for purposes of this
statute as “an occurrence of 1 or more of the following acts by a person that is
not an act of self-defense:

*“Family or 
household 
member” is 
defined in MCL 
768.27b(5)(b).

(i) Causing or attempting to cause physical or mental harm to a
family or household member.*

(ii) Placing a family or household member in fear of physical or
mental harm.

(iii) Causing or attempting to cause a family or household member
to engage in involuntary sexual activity by force, threat of force,
or duress.

(iv) Engaging in activity toward a family or household member
that would cause a reasonable person to feel terrorized, frightened,
intimidated, threatened, harassed, or molested.” MCL
768.27b(5)(a).
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CHAPTER 2
Evidence

Part II—Relevancy (MRE Article IV)

2.14 Similar Acts Evidence

E. Notice Requirement

Effective March 24, 2006, 2006 PA 78 enacted a statute authorizing the
admission of evidence regarding a defendant’s other acts of domestic
violence. Insert the following text after the January 2006 update to page 54:

MCL 768.27b, which governs the admissibility in criminal cases of evidence
of other acts of domestic violence committed by a defendant, contains a notice
requirement. MCL 768.27b(2) requires the prosecuting attorney to disclose
evidence admissible under this statute, “including the statements of witnesses
or a summary of the substance of any testimony that is expected to be offered,
to the defendant not less than 15 days before the scheduled date of trial or at
a later time as allowed by the court for good cause shown.”
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CHAPTER 2
Evidence

Part III—Witnesses, Opinions, and Expert Testimony 
(MRE Articles VI and VII)

2.35 Medical Malpractice—Expert Testimony

B. Standard of Care

Insert the following two case summaries after the February 2006 update to
page 97:

In Robins v Garg, ___ Mich App ___ (2006), the Court of Appeals reversed
the grant of summary disposition in favor of defendant. The trial court had
granted summary disposition based on a finding that plaintiff’s standard of
care expert was unqualified to testify. In support of his medical malpractice
action against a general practitioner, plaintiff had submitted an affidavit of
merit by a family practitioner. The Court noted that “[t]he practice of a family
practitioner and a general practitioner are alike in that neither practice is
limited to a specific branch of medicine.” The Court further noted that “[t]he
terms family practitioner and general practitioner have become
interchangeable.” Accordingly, the Court held that “[f]or purposes of
satisfying the requirements of MCL 600.2169, . . . a family practitioner and a
general practitioner are physicians engaged in the same type of medical
practice.”

In Brown v Hayes, ___ Mich App ___ (2006), the Court of Appeals criticized
the Court’s prior holding in McElhaney v Harper-Hutzel Hosp, 269 Mich App
488, 496 (2006), which found that two people cannot be engaged in the “same
health profession” for purposes of MCL 600.2169 unless each has an identical
license under the Public Health Code. The plaintiff in Brown filed a medical
malpractice lawsuit and included with her complaint two affidavits of merit,
one signed by a physical therapist and one signed by an occupational
therapist. Defendants answered and filed an affidavit of meritorious defense
signed by a physical therapist. The trial court granted a default in favor of the
plaintiff on the ground that defendants’ affidavit of meritorious defense was
insufficient because it was not signed by an occupational therapist. The Court
of Appeals concluded that registered occupational therapists and licensed
physical therapists are engaged in the “same vocation, calling, occupation or
employment,” and therefore stated that it would conclude that physical
therapists and occupational therapists were engaged in the “same health
profession” for purposes of MCL 600.2169(1)(b). However, the Court noted
that under McElhaney, supra two people must have identical licenses under
the Public Health Code in order to be engaged in the same health profession
for purposes of MCL 600.2169, a holding that the Brown Court described as
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unreasonable. Accordingly, the Court reluctantly held that for purposes of
satisfying MCL 600.2169(1)(b), physical therapists and occupational
therapists were not engaged in the “same health profession.”
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CHAPTER 2
Evidence

Part IV—Hearsay (MRE Article VIII)

2.40 Hearsay Exceptions

K. Statements Narrating, Describing, or Explaining the Infliction 
or Threat of Physical Injury

Effective March 24, 2006, and applicable to trials and evidentiary hearings
started or in progress on or after May 1, 2006, a declarant’s statements are
admissible under specific circumstances in criminal cases involving domestic
violence. 2006 PA 79. At the bottom of page 113, immediately before Section
2.41, add a new subsection as indicated above and insert the following text:

MCL 768.27c establishes a new exception to the hearsay rule for statements
purporting to narrate, describe, or explain the infliction or threat of physical
injury upon the declarant. This exception applies only to offenses involving
domestic violence. A declarant’s statement may be admitted under MCL
768.27c if all of the following circumstances exist: 

“(a) The statement purports to narrate, describe, or explain the
infliction or threat of physical injury upon the declarant.

“(b) The action in which the evidence is offered under this section
is an offense involving domestic violence.

“(c) The statement was made at or near the time of the infliction or
threat of physical injury. Evidence of a statement made more than
5 years before the filing of the current action or proceeding is
inadmissible under this section.

“(d) The statement was made under circumstances that would
indicate the statement’s trustworthiness.

“(e) The statement was made to a law enforcement officer.” MCL
768.27c(1).

For purposes of subsection (1)(d) of MCL 768.27c, “circumstances relevant
to the issue of trustworthiness include, but are not limited to, all of the
following:

(a) Whether the statement was made in contemplation of pending
or anticipated litigation in which the declarant was interested.
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(b) Whether the declarant has a bias or motive for fabricating the
statement, and the extent of any bias or motive.

(c) Whether the statement is corroborated by evidence other than
statements that are admissible only under this section.” MCL
768.27c(2).

For purposes of MCL 768.27c, the phrase “offense involving domestic
violence” means “an occurrence of 1 or more of the following acts by a person
that is not an act of self-defense:

*“Family or 
household 
member” is 
defined in MCL 
768.27c(5)(c).

(i) Causing or attempting to cause physical or mental harm to a
family or household member.*

(ii) Placing a family or household member in fear of physical or
mental harm.

(iii) Causing or attempting to cause a family or household member
to engage in involuntary sexual activity by force, threat of force,
or duress.

(iv) Engaging in activity toward a family or household member
that would cause a reasonable person to feel terrorized, frightened,
intimidated, threatened, harassed, or molested.” MCL
768.27c(5)(b).

MCL 768.27c also contains a notice requirement. MCL 768.27c(3) requires
the prosecuting attorney to disclose evidence admissible under the statute,
“including the statements of witnesses or a summary of the substance of any
testimony that is expected to be offered, to the defendant not less than 15 days
before the scheduled date of trial or at a later time as allowed by the court for
good cause shown.”



May 2006 Michigan Judicial Institute © 2006

                                      Circuit Court Benchbook UPDATE

CHAPTER 3
Civil Proceedings

Part V—Trial (MCR Subchapter 2.500)

3.48 Jury Deliberation

A. Materials in Jury Room

By order issued April 7, 2006, the Michigan Supreme Court reversed the
Court of Appeals’ judgment in Mays v Schell, 268 Mich App 432 (2005).
Mays v Schell, 474 Mich 1109 (2006). Accordingly, delete the November
2005 update to page 231.
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CHAPTER 3
Civil Proceedings

Part VII—Rules Governing Particular Types of 
Actions (Including MCR Subchapters 3.300–
3.600)

3.60 Arbitration

D. Judicial Review and Enforcement

Effective May 1, 2006, MCR 3.602(I)–(N) were eliminated. Near the bottom
of page 251, delete the last three sentences of the third paragraph in this
subsection and delete the last paragraph of page 251 entirely.
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CHAPTER 3
Civil Proceedings

Part VII—Rules Governing Particular Types of 
Actions (Including MCR Subchapters 3.300–
3.600)

3.60 Arbitration

E. Timing

Effective May 1, 2006, MCR 3.602(I)–(N) were eliminated. In the middle of
page 252, delete the reference to MCR 3.602(I) at the end of the first
paragraph and delete the second paragraph in its entirety.
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.25 Search Warrants

C. Affidavit

Insert the following text before the second-to-last paragraph near the bottom
of page 358:

A tip received by Crime Stoppers and forwarded to law enforcement must
adhere to the standard requirements for search warrants based on information
from an unnamed informant. People v Keller, ___ Mich App ___, ___ (2006).
Where police were unable to establish the anonymous informant’s credibility
and where information gathered from surveillance and a trash pull did not
show that the information from the tipster was reliable, the affidavit was
insufficient to establish probable cause and a search warrant should not have
been issued. Keller, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.48 Jury Instructions

D. Standard of Review

Insert the following text immediately before Section 4.49 on page 435:

Failure to instruct the jury on the defense of accident is not subject to
automatic reversal. People v Hawthorne, ___ Mich ___, ___ (2006). When a
trial judge refuses a defendant’s request to deliver an instruction on the
defense of accident, a verdict is reversible if the defendant “establishe[s] that
the alleged error undermined the reliability of the verdict.” Hawthorne, supra
at ___.

4.49 Jury Deliberation

A. Materials in Jury Room

Delete the November 2005 update to page 435. In an order dated April 7,
2006, the Supreme Court reversed the Court of Appeals’ judgment and
reinstated the trial court’s order granting a new trial. Mays v Schell, 474 Mich
1109 (2006).
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing 
(MCR Subchapters 6.400 and 6.500)

4.59 Sentencing—Jail Credit

C. Arrested Parolees

Insert the following text after the partial paragraph at the top of page 466:

See also People v Stead, ___ Mich App ___, ___ (2006). A defendant who
spends time in jail for an offense committed while the defendant was on parole
is a parole detainee for whom bond is not considered. A parole detainee is
entitled to credit against the sentence from which he or she was paroled for
any time spent in jail awaiting disposition of the new offense.

E. Consecutive Sentences

Insert the following text after the existing paragraph on page 466:

A term of imprisonment for conviction of an offense committed by a
defendant while on parole begins after expiration of the original sentence.
People v Stead, ___ Mich App ___, ___ (2006). Any time the defendant spent
in jail awaiting disposition of the later offense is creditable only toward the
sentence from which he or she was paroled. Stead, supra at ___.
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Update: Michigan Circuit Court 
Benchbook

CHAPTER 2
Evidence

Part IV—Hearsay (MRE Article VIII)

2.40 Hearsay Exceptions

I. Declarant Unavailable—MRE 804, MCL 768.26

Insert the following text after the January 2006 update to page 112:

In People v Jones, ___ Mich App ___, ___ (2006), the Court first affirmed that
the admission of an unavailable witness’s testimonial statement does not
violate the Confrontation Clause if the defendant caused the witness to be
unavailable. Concurring with United States v Cromer, 389 F3d 662 (CA 6,
2004), the Jones Court determined that because the witness’s unavailability
was procured by the defendant’s wrongdoing, the defendant forfeited his
constitutional right to confront that witness. In Jones, the only eyewitness to
a shooting identified the defendant as the shooter in a statement to police.
However, the witness refused to testify at trial regarding defendant’s
involvement in the shooting. At a separate hearing regarding his refusal to
testify, the witness stated “that he feared retribution if he testified, particularly
because certain individuals were present in the courtroom.” Jones, supra at
___. The trial court admitted the witness’s statement to police into evidence
under MRE 804(b)(6). The Court of Appeals rejected defendant’s assertion
that the prosecutor failed to establish that defendant “engaged in or
encouraged wrongdoing that was intended to, and did, procure the
unavailability of the declarant as a witness,” as required by MRE 804(b)(6).
The Court of Appeals concluded that evidence that members of a gang to
which defendant belonged threatened the witness satisfied the rule’s
requirements.
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CHAPTER 3
Civil Proceedings

Part III—Discovery (MCR Subchapter 2.300)

3.29 Independent Medical Examinations

B. Report of Physician, Physician’s Assistant, or Certified Nurse 
Practitioner

Effective March 9, 2006, 2006 PA 49 amended the statute governing
independent medical examinations to provide that reports from a physician’s
assistant or certified nurse practitioner must also be delivered to the person
examined. Change the title of subsection (B) as indicated above and replace
the first sentence at the top of page 192 with the following text:

A copy of the report and findings by the examining licensed physician,
licensed physician’s assistant or certified nurse practitioner shall be provided
to the person examined or his or her attorney, MCL 600.1445(3), and also to
the party causing the examination, MCR 2.311(B).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings 
(MCR Subchapters 6.000 and 6.100)

4.14 Double Jeopardy

C. Multiple Punishments for the Same Offense

Insert the following text after the May 2005 update to page 317:

Where the statutory language expressly states that a penalty imposed under
the home invasion statute does not preclude the imposition of a penalty under
other applicable law, the Legislature clearly intended to allow multiple
punishments for criminal conduct occurring during the same incident from
which a defendant’s home invasion conviction arose. People v Conley, ___
Mich App ___, ___ (2006). Therefore, in Conley, the defendant’s convictions
of first-degree home invasion and felonious assault did not violate the
defendant’s constitutional protection against double jeopardy. Id. 
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.21 Search and Seizure Issues

E. Was a Warrant Required?

5. Consent

Consent by third person:

Insert the following text at the bottom of page 342:

A warrantless search of a shared dwelling conducted pursuant to the consent
of one co-occupant when a second co-occupant is present and expressly
refuses to consent to the search is unreasonable and invalid as to the co-
occupant who refused consent. Georgia v Randolph, 547 US ___, ___ (2006).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.21 Search and Seizure Issues

G. Is Exclusion the Remedy if a Violation Is Found?

2. Inevitable Discovery Exception

Insert the following text before the last paragraph in this sub-subsection on
page 348:

When a witness’s identity is obtained through a violation of the defendant’s
Sixth Amendment right to counsel, the witness’s testimony is inadmissible
under the exclusionary rule unless the prosecution establishes an exception to
the rule, e.g., that the evidence would have been inevitably discovered by
means independent of the constitutional violation. People v Frazier, ___ Mich
App ___, ___ (2006).

3. Independent Source Exception

Insert the following text after the paragraph in this sub-subsection on page
348:

See also People v Frazier, ___ Mich App ___, ___ (2006) (the testimony of
witnesses identified during the unconstitutional interrogation of the defendant
need not be excluded if the prosecution can establish that the identity of the
witnesses would have been discovered by means independent of the
constitutional violation).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.25 Search Warrants

F. Anticipatory Search Warrants

Insert the following text after the existing paragraph near the top of page 360:

Anticipatory search warrants do not violate the Fourth Amendment’s warrant
clause. United States v Grubbs, 547 US ___, ___ (2006). In Grubbs, the
United States Supreme Court also held that the condition triggering execution
of the warrant need not be stated in the warrant; the Fourth Amendment’s
“particularity requirement” demands only “the place to be searched” and “the
persons or things to be seized” be set forth in a warrant.



Michigan Judicial Institute © 2006                                                                     April 2006

Circuit Court Benchbook UPDATE

CHAPTER 4
Criminal Proceedings

Part V—Trials (MCR Subchapter 6.400)

4.38 Jury Trial

C. Voir Dire

2. Peremptory Challenges

Insert the following text after the partial paragraph at the top of page 407:

By peremptory order dated March 8, 2006, the Michigan Supreme Court
vacated People v Barron (Barron I), unpublished opinion per curiam of the
Court of Appeals, decided March 22, 2005 (Docket No. 251402), and
remanded the case to the Court of Appeals for reconsideration in light of the
Supreme Court’s decision in People v Bell, 473 Mich 275 (2005). People v
Barron (Barron II), ___ Mich ___ (2006).

*231 Mich App 
521 (1998). 
Also cited in the 
third line of the 
partial 
paragraph at the 
top of page 407.

In Barron I, the Court of Appeals concluded that error requiring reversal
occurred when the trial court wrongly refused to allow the defendant to
exercise his final peremptory challenge during jury selection. However, in
dicta in Bell, the Michigan Supreme Court indicated that a trial court’s
improper denial of a party’s exercise of its peremptory challenges is subject
to a harmless error standard of review. Bell, supra at 293. According to the
Michigan Supreme Court, “to the extent that [it] hold[s] that a violation of the
right to a peremptory challenge requires automatic reversal,” People v
Schmitz,* a decision on which the Court of Appeals relied in deciding Barron
I, is no longer binding precedent.  Bell, supra at 293. 
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CHAPTER 4
Criminal Proceedings

Part V—Trials (MCR Subchapter 6.400)

4.41 Confrontation

A. Defendant’s Right of Confrontation

4. Unavailable Witness

Insert the following text after the January 2006 update to page 415:

The inadmissibility of testimonial evidence as explained in the United States
Supreme Court’s decision in Crawford v Washington, 541 US 36 (2004), does
not preclude admission of prior testimony given by a witness made
unavailable at trial by the defendant’s own conduct. People v Jones, ___ Mich
App ___, ___ (2006). According to the Jones Court:

“[T]he United States Supreme Court did not intend to deem
testimonial hearsay evidence, as in the present case, inadmissible
based on a witness’s unavailability and the lack of a prior
opportunity for cross-examination if the defendant is responsible
for procuring the witness’s unavailability.

* * *

“Defendant’s constitutional right to confrontation is waived under
the forfeiture by wrongdoing doctrine if hearsay testimony is
properly admitted because the declarant’s unavailability was
procured by defendant’s wrongdoing.” Jones, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part V—Trials (MCR Subchapter 6.400)

4.43 Defendant’s Conduct and Appearance at Trial

A. Presumption of Innocence

3. Gagging

Insert the following text before subsection (B) on page 418:

A defendant is not denied his right to a fair trial when, after the defendant has
interrupted the court proceedings on several occasions, the trial judge
threatens to tape the defendant’s mouth shut if the defendant continues his
disruptive verbal outbursts. People v Conley, ___ Mich App ___, ___ (2006).
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

B. Sentencing Guidelines

Insert the following text after the first full paragraph on page 449:

The requirement that a trial court articulate the reasons for imposing a
sentence may be satisfied by the court’s explicit or implicit indication that it
relied on the sentencing guidelines in fashioning the sentence imposed.
People v Conley, ___ Mich App ___, ___ (2006).

Insert the following text after the first sentence in the last full paragraph on
page 449:

A defendant must be resentenced when he or she is sentenced pursuant to a
cell range based on inaccurate guidelines scoring or calculation, even if the
sentence imposed under the erroneous cell range is within the cell range
indicated after any errors are corrected. People v Francisco, ___ Mich ___,
___ (2006).
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.58 Sentencing—Sexually Delinquent Person

C. Application

Delete the content of the November 2005 update to page 463 and insert the
following:

*The Court of 
Appeals was 
also ordered to 
consider 
whether the 
trial court gave 
substantial and 
compelling 
reasons for its 
acknowledged 
departure from 
the guidelines. 

By peremptory order dated March 10, 2006, the Michigan Supreme Court
vacated the Court of Appeals opinion in People v Buehler (On Remand), 268
Mich App 475 (2005), and remanded the case to that Court to consider
“whether any term of imprisonment that may be imposed by the circuit court
is controlled by the legislative sentencing guidelines or by the indeterminate
sentence prescribed by MCL 750.335a.”* People v Buehler, ___ Mich ___
(2006).
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February 2006

Update: Michigan Circuit Court 
Benchbook

CHAPTER 2
Evidence

Part III—Witnesses, Opinions, and Expert Testimony (MRE 
Articles VI and VII)

2.35 Medical Malpractice—Expert Testimony

B. Standard of Care

Immediately before subsection (C) on page 97, insert the following case
summary:

In McElhaney v Harper-Hutzel Hosp, ___ Mich App ___ (2006), the Court of
Appeals affirmed the grant of summary disposition in favor of defendant
based on plaintiff’s failure to establish a genuine issue of material fact
regarding the standard of care applicable to a nurse midwife. In support of this
medical malpractice action, plaintiff submitted an affidavit of merit by two
obstetricians/gynecologists. The Court noted that “[f]or an expert to be
qualified to testify regarding the standard of care, the expert must be qualified
under MCL 600.2169(1). In this instance, plaintiff’s experts, as obstetricians/
gynecologists, did not qualify to testify regarding the standard of care
applicable to defendant’s nurse midwife because they did not practice in “the
same health profession” as the nurse midwife. The Court ruled that “because
nurse midwives are separately licensed professionals who practice nursing
with specialty certification in the practice of nurse midwifery, obstetricians/
gynecologists may not testify about their standard of practice or care.”
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CHAPTER 3
Civil Proceedings

Part II—Pretrial Motions (MCR Subchapters 2.100 
and 2.200)

3.24 Summary Disposition

B. Timing

On December 29, 2005, the Court of Appeals approved Kemerko Clawson
LLC v RXIV Inc for publication. In the November 2005 update to page 175,
replace the citation after the first sentence with the following citation:

Kemerko Clawson LLC v RXIV Inc, ___ Mich App ___, ___ (2005).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.21 Search and Seizure Issues

G. Is Exclusion the Remedy if a Violation Is Found?

1. Good-Faith Exception

Insert the following text after the December 2005 update to page 348:

Even where a search warrant is based in part on tainted evidence obtained as
a result of an officer’s Fourth Amendment violation—“fruit of the poisonous
tree”—the good-faith exception to the exclusionary rule may apply to
evidence seized pursuant to the warrant if “‘an objectively reasonable officer
could have believed the seizure valid.’” United States v McClain, 430 F3d
299, 308 (CA 6, 2005), quoting United States v White, 890 F2d 1413, 1419
(CA 8, 1989).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.22 Automobile Searches

D. Searching a Container Located in an Automobile

Insert the following text on page 351 immediately before subsection (E):

In the context of automobile searches, a computer may be considered a
container of the data stored in the computer’s memory. People v Dagwan, ___
Mich App ___, ___ (2005).
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

D. Imposition of Sentence

8. Fines and Costs

Effective January 1, 2006, 2005 PA 316 amended the Code of Criminal
Procedure to add MCL 769.1k. Insert the following text on page 453 after the
existing paragraph:

MCL 769.1k provides a general statutory basis for a court’s authority to
impose specified monetary penalties when sentencing a defendant and to
collect the amounts owed at any time. MCL 769.1k states:

“(1) If a defendant enters a plea of guilty or nolo contendere or if
the court determines after a hearing or trial that the defendant is
guilty, both of the following apply at the time of the sentencing or
at the time entry of judgment of guilt is deferred pursuant to statute
or sentencing is delayed pursuant to statute:

“(a) The court shall impose the minimum state costs as set
forth in [MCL 769.1j].

“(b) The court may impose any or all of the following:

“(i) Any fine.

“(ii) Any cost in addition to the minimum state cost
set forth in subdivision (a).

“(iii) The expenses of providing legal assistance to
the defendant.

“(iv) Any assessment authorized by law.

“(v) Reimbursement under [MCL 769.1f].

“(2) Subsection (1) applies regardless of whether the defendant is
placed on probation, probation is revoked, or the defendant is
discharged from probation.
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“(3) The court may require the defendant to pay any fine, cost, or
assessment ordered to be paid under this section by wage
assignment.

“(4) The court may provide for the amounts imposed under this
section to be collected at any time.”
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January 2006

Update: Michigan Circuit Court 
Benchbook

CHAPTER 2
Evidence

Part I—General Matters (MRE Articles I, II, III, V, and XI)

2.9 Limits on Evidence and Testimony

B. Limiting the Length of Questioning

Effective January 1, 2006, MCR 6.414 was amended.  On page 35, replace the
second sentence with the following text:  

Trial courts have the discretion to limit voir dire, MCR 2.511(C) and MCR
6.412(C); MCR 2.507(F) and MCR 6.414(C) and (G) permit a trial court to
impose reasonable time limits on opening statements and closing arguments;
and trial courts apparently may exercise reasonable discretion over the length
of witness interrogation.



January 2006 Michigan Judicial Institute © 2006

                                      Circuit Court Benchbook UPDATE

CHAPTER 2
Evidence

Part II—Relevancy (MRE Article IV)

2.14 Similar Acts Evidence

A. Rule

Effective January 1, 2006, 2005 PA 135 enacted MCL 768.27a.  Insert the
following text immediately before subsection (B) on page 51:

MCL 768.27a governs the admissibility of evidence of sexual offenses against
minors.  It applies only to criminal cases.  MCL 768.27a(1) states in part:

“Notwithstanding [MCL 768.27], in a criminal case in which the
defendant is accused of committing a listed offense against a
minor, evidence that the defendant committed another listed
offense against a minor is admissible and may be considered for its
bearing on any matter to which it is relevant.”

“Listed offenses” are contained in MCL 28.722.  MCL 768.27a(2)(a).
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CHAPTER 2
Evidence

Part II—Relevancy (MRE Article IV)

2.14 Similar Acts Evidence

E. Notice Requirement

Effective January 1, 2006, 2005 PA 135 enacted MCL 768.27a.  Insert the
following text immediately before subsection (F) on page 54:

MCL 768.27a, which governs the admissibility of evidence of sexual offenses
against minors in criminal cases, also contains a notice requirement.  MCL
768.27a(1) requires the prosecuting attorney to disclose evidence admissible
under that statute to the defendant “at least 15 days before the scheduled date
of trial or at a later time as allowed by the court for good cause shown,
including the statements of witnesses or a summary of the substance of any
testimony that is expected to be offered.”
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CHAPTER 2
Evidence

Part III—Witnesses, Opinions, and Expert Testimony 
(MRE Articles VI and VII)

2.31 Self-Incrimination

B. Assertion of Privilege

On page 83, eliminate the October 2005 update to Section 2.31(B).  On
December 1, 2005, the ruling in Davis v Straub, 421 F3d 365 (CA 6, 2005)
was vacated.  Davis v Straub, ___ F3d ___, ___ (CA 6, 2005).
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CHAPTER 2
Evidence

Part IV—Hearsay (MRE Article VIII)

2.40 Hearsay Exceptions

I. Declarant Unavailable—MRE 804, MCL 768.26

Insert the following text after the May 2005 update to page 112:

See also People v Bauder, ___ Mich App ___, ___ (2005), affirming that the
use of a murder victim’s non-testimonial statements did not violate
defendant’s Confrontation Clause rights.  Concurring with United States v
Garcia-Meza, 403 F3d 364 (CA 6, 2005), the Bauder Court determined that
defendant’s admission that he killed the victim resulted in the forfeiture of his
constitutional right to confront the victim.



January 2006 Michigan Judicial Institute © 2006

                                      Circuit Court Benchbook UPDATE

CHAPTER 3
Civil Proceedings

Part II—Pretrial Motions (MCR Subchapters 2.100 and 
2.200)

3.15 Motions

F. Decision

Effective January 1, 2006, MCR 8.107 was amended.  On page 156, replace
the final paragraph with the following text:

A decision should be rendered no later than 35 days after submission.  MCR
8.107(A).  Matters not decided within 56 days of submission must be
identified on the quarterly “Report as to Matters Undecided.”  MCR 8.107(B).
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CHAPTER 3
Civil Proceedings

Part IV—Resolution Without Trial (MCR Subchapter 
2.400)

3.32 Offer of Judgment

C. Amount

On the top of page 198, after the first sentence, insert the following text:

While the value of property may be variable, MCR 2.405(A)(1) is applicable
to issues involving property if the offer is for a “sum certain.”  Knue v Smith,
___ Mich App ___, ___ (2005).

D. Timing

On page 198, replace the first sentence of the paragraph with:

An offer of judgment can be made no less than 28 days before trial.  MCR
2.405(B).  Knue v Smith, ___ Mich App ___, ___ (2005).
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CHAPTER 3
Civil Proceedings

Part V—Trial (MCR Subchapter 2.500)

3.38 Jury Selection

E. Voir Dire

Effective January 1, 2006, MCR 2.511 was amended.  On page 213, replace
the second paragraph with the following text:

MCR 2.511(G) provides:

“Replacement of Challenged Jurors.  After the jurors have been
seated in the jurors’ box and a challenge for cause is sustained or
a peremptory challenge or challenges exercised, another juror or
other jurors must be selected and examined.  Such jurors are
subject to challenge as are previously seated jurors.”

MCR 2.511(F) prohibits discrimination in the jury selection process.  That
rule states:

“(1)  No person shall be subjected to discrimination during voir
dire on the basis of race, color, religion, national origin, or sex.

“(2)  Discrimination during voir dire on the basis of race, color,
religion, national origin, or sex for the purpose of achieving what
the court believes to be a balanced, proportionate, or
representative jury in terms of these characteristics shall not
constitute an excuse or justification for a violation of this
subsection.” 
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CHAPTER 3
Civil Proceedings

Part V—Trial (MCR Subchapter 2.500)

3.38 Jury Selection

F. Challenge for Cause

On page 214, before the first full paragraph, insert the following text:

Note:  Subsequent to the ruling in Froede v Holland Ladder Co,
207 Mich App 127 (1994), 2002 PA 739 amended MCL
600.1307a to require that a person “[n]ot have been convicted of a
felony” to qualify as a juror.  Effective January 1, 2006, MCR
2.511(D) was amended to eliminate having been convicted of a
felony as a basis to challenge for cause the seating of a prospective
juror.  



January 2006 Michigan Judicial Institute © 2006

                                      Circuit Court Benchbook UPDATE

CHAPTER 3
Civil Proceedings

Part V—Trial (MCR Subchapter 2.500)

3.39 Voir Dire

A. Generally

Effective January 1, 2006, MCR 2.511 was amended.  On page 217, replace
the fourth paragraph with the following text:

MCR 2.511(G) provides:

“Replacement of Challenged Jurors.  After the jurors have been
seated in the jurors’ box and a challenge for cause is sustained or
a peremptory challenge or challenges exercised, another juror or
other jurors must be selected and examined.  Such jurors are
subject to challenge as are previously seated jurors.”

MCR 2.511(F) prohibits discrimination in the jury selection process.  That
rule states:

“(1)  No person shall be subjected to discrimination during voir
dire on the basis of race, color, religion, national origin, or sex.

“(2)  Discrimination during voir dire on the basis of race, color,
religion, national origin, or sex for the purpose of achieving what
the court believes to be a balanced, proportionate, or
representative jury in terms of these characteristics shall not
constitute an excuse or justification for a violation of this
subsection.” 
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CHAPTER 4
Criminal Proceedings

Part I—Preliminary Proceedings
(MCR Subchapters 6.000 and 6.100)

4.3 Pretrial Release

D. Conditional Release

MCR 6.106(D)(2) was amended, effective January 1, 2006. Add the following
new sub-subsection (m) to the quoted rule at the top of page 274 and reletter
the remaining paragraphs accordingly:

“(m) comply with any condition limiting or prohibiting contact
with any other named person or persons. If an order under this
paragraph limiting or prohibiting contact with any other named
person or persons is in conflict with another court order, the most
restrictive provision of each order shall take precedence over the
other court order until the conflict is resolved.” MCR
6.106(D)(2)(m).

E. Money Bail

The money bail and bond requirements in MCR 6.106(E) were amended,
effective January 1, 2006. On page 274, replace the second sentence in the
first paragraph with the following text:

MCR 6.106(E)(1)(a) states:

“(1) The court may require the defendant to 

“(a) post, at the defendant’s option,

“(i) a surety bond that is executed by a surety approved by
the court in an amount equal to 1/4 of the full bail amount,
or

“(ii) bail that is executed by the defendant, or by another
who is not a surety approved by the court, and secured by

“[A] a cash deposit, or its equivalent, for the full
bail amount, or
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“[B] a cash deposit of 10 percent of the full bail
amount, or, with the court’s consent,

“[C] designated real property[.]”

Replace the second sentence in the second paragraph on page 274 with the
following text:

*MCR 
6.106(E)(1)(b), 
as amended, 
effective 
January 1, 
2006.

Under this subrule, the defendant cannot post a surety bond in an amount
equal to 1/4 of the full bail amount (must be equal to the full bail amount), nor
can the defendant post a cash deposit of 10% of the bond amount (must be a
cash deposit, or its equivalent, equal to the full bail amount).*
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CHAPTER 4
Criminal Proceedings

Part I—Preliminary Proceedings
(MCR Subchapters 6.000 and 6.100)

4.3 Pretrial Release

H. Custody Hearing

MCR 6.106(G)(1) was amended, effective January 1, 2006, to permit the
prosecutor to request a custody hearing. On page 276, replace the third
sentence in the paragraph with the following language:

The court may conduct a custody hearing if the defendant is being held in
custody pursuant to MCR 6.106(B) and either the defendant or the prosecutor
requests a custody hearing.
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CHAPTER 4
Criminal Proceedings

Part I—Preliminary Proceedings
(MCR Subchapters 6.000 and 6.100)

4.5 Attorneys—Waiver of Counsel

C. Advice at Subsequent Proceedings

MCR 6.005 was amended, effective January 1, 2006. Add the following
language to the last paragraph on page 284:

If the prosecution would be significantly prejudiced by an adjournment and a
defendant has not been reasonably diligent in seeking counsel, the court may
refuse to grant an adjournment to appoint counsel or to permit the defendant
to retain counsel. MCR 6.005(E).



Michigan Judicial Institute © 2006                                                                     January 2006

Circuit Court Benchbook UPDATE

CHAPTER 4
Criminal Proceedings

Part I—Preliminary Proceedings
(MCR Subchapters 6.000 and 6.100)

4.7 Preliminary Examination—Motion to Quash

B. Initial Bind Over by District Court

At the top of page 289, replace the first sentence in the first paragraph with the
following language:

*MCR 
6.110(A), as 
amended, 
effective 
January 1, 
2006.

Where the law permits a preliminary examination, it must be held within 14
days of arraignment unless adjourned for good cause. MCL 766.4; MCL
766.7; MCR 6.104(E)(4); MCR 6.110(A), (B).* If the parties consent to the
adjournment, the court may adjourn the preliminary examination for a
reasonable time, for good cause shown. MCR 6.110(B), as amended. If a party
objects to an adjournment, the court must make a finding on the record of
good cause shown before the court may adjourn the preliminary examination.
MCR 6.110(B), as amended. Any violation of the requirements in subrule (B)
is harmless error unless the defendant shows actual prejudice as a result of the
violation. MCR 6.110(B), as amended.

In the third paragraph on page 289, eliminate the asterisk after the first
sentence and its corresponding side note.
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CHAPTER 4
Criminal Proceedings

Part I—Preliminary Proceedings
(MCR Subchapters 6.000 and 6.100)

4.8 Information

C. Joinder of Counts

1. Single Defendant

Effective January 1, 2006, MCR 6.120 was amended and significantly
reorganized. On page 292, beginning with the second paragraph, replace the
text in this sub-subsection with the following text:

Except where a defendant is entitled to the severance of unrelated charges, the
court—on its own initiative, a party’s motion, or the stipulation of all
parties—may join against a single defendant offenses charged in more than
one information or indictment. MCR 6.120(B).

Similarly, except where a defendant is entitled to severance, the court—on its
own initiative, a party’s motion, or the stipulation of all parties—may sever
offenses charged in a single information or indictment against a single
defendant. MCR 6.120(B).

A court may join or sever charges under MCR 6.120(B) “when appropriate to
promote fairness to the parties and a fair determination of the defendant’s guilt
or innocence of each offense.” MCR 6.120(B). MCR 6.120(B) further states:

“(1) Joinder is appropriate if the offenses are related. For purposes
of this rule, offenses are related if they are based on

“(a) the same conduct or transaction, or

“(b) a series of connected acts, or

“(c) a series of acts constituting parts of a single scheme or
plan.

“(2) Other relevant factors include the timeliness of the motion,
the drain on the parties’ resources, the potential for confusion or
prejudice stemming from either the number of charges or the
complexity or nature of the evidence, the potential for harassment,
the convenience of witnesses, and the parties’ readiness for trial.
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“(3) If the court acts on its own initiative, it must provide the
parties an opportunity to be heard.

On a defendant’s motion, unrelated charges against that defendant must be
severed for separate trials. MCR 6.120(C).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.9 Motions

F. Disposition

Effective January 1, 2006, MCR 8.107 was amended. On page 295, replace
the third paragraph with the following text:

Judges and judicial officers should promptly determine matters submitted to
them. Specifically, MCR 8.107(A) states:

“Matters under submission to a judge or judicial officer should be
promptly determined. Short deadlines should be set for
presentation of briefs and affidavits and for production of
transcripts. Decisions, when possible, should be made from the
bench or within a few days of submission; otherwise a decision
should be rendered no later than 35 days after submission. For the
purpose of this rule, the time of submission is the time the last
argument or presentation in the matter was made, or the expiration
of the time allowed for filing the last brief or production of
transcripts, as the case may be.” MCR 8.107(A).

Matters not decided within 56 days of submission must be identified on the
quarterly “Report as to Matters Undecided.” MCR 8.107(B). 
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.18 Separate or Joint Trial

A. One Defendant—Multiple Charges

Effective January 1, 2006, MCR 6.120 was amended and significantly
reorganized. Beginning near the bottom of page 323 and continuing to page
324, replace the entire text in this subsection with the following text:

A defendant may be charged with two or more offenses in a single information
or indictment filed by the prosecuting attorney. MCR 6.120(A). However,
each offense with which a defendant is charged must be stated in a separate
count. Id. When two or more informations or indictments are filed against a
single defendant, they may be consolidated for a single trial. Id.

Except where a defendant is entitled to the severance of unrelated charges, the
court—on its own initiative, a party’s motion, or the stipulation of all
parties—may join against a single defendant offenses charged in more than
one information or indictment. MCR 6.120(B). 

Similarly, except where a defendant is entitled to severance, the court—on its
own initiative, a party’s motion, or the stipulation of all parties—may sever
offenses charged in a single information or indictment against a single
defendant. MCR 6.120(B).

A court may join or sever charges under MCR 6.120(B) “when appropriate to
promote fairness to the parties and a fair determination of the defendant’s guilt
or innocence of each offense.” MCR 6.120(B). MCR 6.120(B) further states:

“(1) Joinder is appropriate if the offenses are related. For purposes
of this rule, offenses are related if they are based on

“(a) the same conduct or transaction, or

“(b) a series of connected acts, or

“(c) a series of acts constituting parts of a single scheme or
plan.
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“(2) Other relevant factors include the timeliness of the motion,
the drain on the parties’ resources, the potential for confusion or
prejudice stemming from either the number of charges or the
complexity or nature of the evidence, the potential for harassment,
the convenience of witnesses, and the parties’ readiness for trial.

“(3) If the court acts on its own initiative, it must provide the
parties an opportunity to be heard.

On a defendant’s motion, unrelated charges against that defendant must be
severed for separate trials. MCR 6.120(C).
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.19 Speedy Trial

A. Right to a Speedy Trial

After the second sentence in the first paragraph on page 326, insert the
following text:

*As amended, 
effective 
January 1, 
2006.

“Whenever the defendant’s constitutional right to a speedy trial is violated,
the defendant is entitled to dismissal of the charge with prejudice.” MCR
6.004(A).*
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.19 Speedy Trial

B. Recognizance Release

Replace the quoted text following the first paragraph on page 328 with the
following:

*As amended, 
effective 
January 1, 
2006.

“In a felony case in which the defendant has been incarcerated for
a period of 180 days or more to answer for the same crime or a
crime based on the same conduct or arising from the same criminal
episode, or in a misdemeanor case in which the defendant has been
incarcerated for a period of 28 days or more to answer for the same
crime or a crime based on the same conduct or arising from the
same criminal episode, the defendant must be released on personal
recognizance, unless the court finds by clear and convincing
evidence that the defendant is likely either to fail to appear for
future proceedings or to present a danger to any other person or the
community.” MCR 6.004(C).*

In the introductory sentence after the above paragraph and before the
remaining text on page 328, replace “6-month period” with “180-day period.”

C. Untried Charges Against State Prisoners—180-Day Rule

MCR 6.004(D) was amended, effective January 1, 2006. Replace the quoted
statutory text of MCR 6.004(D)(1)(a)–(b) on page 329 with the following text:

“the inmate shall be brought to trial within 180 days after the
department of corrections causes to be delivered to the prosecuting
attorney of the county in which the warrant, indictment,
information, or complaint is pending written notice of the place of
imprisonment of the inmate and a request for final disposition of
the warrant, indictment, information, or complaint. The request
shall be accompanied by a statement setting forth the term of
commitment under which the prisoner is being held, the time
already served, the time remaining to be served on the sentence,
the amount of good time or disciplinary credits earned, the time of
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parole eligibility of the prisoner, and any decisions of the parole
board relating to the prisoner. The written notice and statement
shall be delivered by certified mail.” MCR 6.004(D)(1).

Replace the quoted text of MCR 6.004(D)(2), which begins just below the
middle of page 329, with the following text: 

“(2) Remedy. In the event that action is not commenced on the
matter for which request for disposition was made as required in
subsection (1), no court of this state shall any longer have
jurisdiction thereof, nor shall the untried warrant, indictment,
information, or complaint be of any further force or effect, and the
court shall enter an order dismissing the same with prejudice.”
MCR 6.004(D)(2).

Add the following Note before the last paragraph at the bottom of page 329:

Note: The following cases were decided prior to the January 1,
2006, amendment of MCR 6.004(D). Thus, their continued
viability must be evaluated in light of the 2006 amendment. In
particular, trial courts should evaluate the continued viability of
People v Roscoe, 162 Mich App 710 (1986), People v Hill, 402
Mich 272 (1978), and People v Hendershot, 357 Mich 300 (1959),
and its progeny.
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CHAPTER 4
Criminal Proceedings

Part II—Pretrial Motions and Proceedings
(MCR Subchapters 6.000 and 6.100)

4.19 Speedy Trial

D. Detainers

Insert the following text after the second paragraph on page 331:

However, the 120-day time limit may be tolled when the delay was caused by
defense counsel’s motion to withdraw from representing a defendant due to a
conflict of interest. People v Stone, ___ Mich App ___, ___ (2005). In Stone,
the trial court properly excluded the 13-day period from the IAD’s time limit
calculations because defense counsel’s withdrawal on the basis of a conflict
of interest is an act “typically [done] for the benefit of the defendant.” Stone,
supra at ___. Where a delay results from action taken to accommodate the
defendant’s interests, the period of delay is properly excluded from the IAD’s
120-day limit. Stone, supra at ___.
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices
(MCR Subchapter 6.200)

4.26 Discovery

A. Generally

Effective January 1, 2006, MCR 6.201 was amended. In the fourth paragraph
on page 361, delete the asterisk and its corresponding side note.

The Michigan Supreme Court did not adopt the proposed amendments to
MCR 6.610 concerning discovery in criminal matters over which the district
court has jurisdiction. On page 362, delete the last sentence in the paragraph
before subsection (B), the asterisk, and its corresponding side note.
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices
(MCR Subchapter 6.200)

4.26 Discovery

D. Violation of Discovery Order

Before the first paragraph at the top of page 365, insert the following text:

MCR 6.201(B)(1)–(5) requires the prosecutor, at the defendant’s request, to
provide the defendant with specific information possessed by the prosecution.
The subrule applicable to discovery violations provides:

*As amended, 
effective 
January 1, 
2006.

“(J) Violation. If a party fails to comply with this rule, the court, in
its discretion, may order the party to provide the discovery or
permit the inspection of materials not previously disclosed, grant
a continuance, prohibit the party from introducing in evidence the
material not disclosed, or enter such other order as it deems just
under the circumstances. Parties are encouraged to bring questions
of noncompliance before the court at the earliest opportunity.
Wilful violation by counsel of an applicable discovery rule or an
order issued pursuant thereto may subject counsel to appropriate
sanctions by the court. An order of the court under this section is
reviewable only for abuse of discretion.” MCR 6.201(J).*
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices
(MCR Subchapter 6.200)

4.30 Witnesses—Disclosure and Production

B. Witness List

Insert the following language after the second sentence in the paragraph on
page 381:

*As amended, 
effective 
January 1, 
2006.

The applicable court rule permits a party to amend its witness list without
leave of the court up to 28 days before trial. MCR 6.201(A)(1).*

Insert the following text after the paragraph on page 381:

*As amended, 
effective 
January 1, 
2006.

MCR 6.201(A)(1) requires a party to provide all other parties with the names
and addresses of all witnesses the party may call at trial. “[I]n the alternative,
a party may provide the name of the witness and make the witness available
to the other party for interview[.]” Id.* 
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CHAPTER 4
Criminal Proceedings

Part III—Discovery and Required Notices 
(MCR Subchapter 6.200)

4.30 Witnesses—Disclosure and Production

F. Unavailable Witnesses

Insert the following text after the first paragraph on page 383:

Under the equitable doctrine of forfeiture, a defendant forfeits his or her
constitutional claims regarding the admissibility of statements made by an
unavailable witness when the witness’ unavailability resulted from the
defendant’s wrongdoing. People v Bauder, ___ Mich App ___, ___ (2005).

Note: For detailed information on testimonial evidence, a
defendant’s right to confrontation, and hearsay exceptions
applicable to unavailable witnesses, see Section 2.40(I) on page
112 and the corresponding updates to page 112.
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.31 Felony Plea Proceedings

B. Plea Requirements

1. An Understanding Plea

Effective January 1, 2006, MCR 6.302 was further amended, and the
provisions in MCR 6.302(B) were reorganized. Replace the August 2005
update to page 385 with the following:

The court may, orally or in writing, advise one or more defendants at the same
time of the guilty plea rights in MCR 6.302(B)(3) and (B)(5). MCR 6.302(B).
The court may not use a writing to advise a defendant of the guilty plea rights
found in MCR 6.302(B)(1), (B)(2), or (B)(4). MCR 6.302(B). If a writing is
used to advise a defendant of the rights listed in MCR 6.302(B)(3) and (B)(5),
the information must appear on a form approved by the State Court
Administrative Office. MCR 6.302(B). If a writing is used to advise the
defendant of the rights listed in MCR 6.302(B)(3) and (B)(5), “the court shall
address the defendant and obtain from the defendant orally on the record a
statement that the rights were read and understood and a waiver of those
rights. The waiver may be obtained without repeating the individual rights.”
MCR 6.302(B).
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.31 Felony Plea Proceedings

D. Remedy for a Defective Plea

Effective January 1, 2006, MCR 6.311 was deleted and its provisions were
incorporated into MCR 6.310. In the second sentence of the first paragraph on
page 386, delete the citation to MCR 6.311.
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.33 Plea of Not Guilty by Reason of Insanity—MCR 6.304

Effective January 1, 2006, MCR 6.304(C)(2) was amended. Near the top of
page 390, replace the text in (2) with the following language:

(2) that, by a preponderance of the evidence, the defendant was
legally insane at the time of the offense.

4.34 Plea of Guilty but Mentally Ill—MCR 6.303

Replace the second sentence in the first paragraph on page 390 with the
following text:

*As amended, 
effective 
January 1, 
2006.

“In addition to establishing a factual basis for the plea pursuant to MCR
6.302(D)(1) or (D)(2)(b), the court must examine the psychiatric reports
prepared and hold a hearing that establishes support for a finding that the
defendant was mentally ill at the time of the offense to which the plea is
entered.” MCR 6.303.*

4.35 Withdrawal of a Guilty Plea

Effective January 1, 2006, MCR 6.311 was eliminated and its provisions were
incorporated into MCR 6.310(C) and (D). On page 391, before subsection
(A), delete the reference to MCR 6.311.

A. Withdrawal of Plea Before Sentencing

Replace all but the first paragraph on page 391 with the following:

A defendant has the right to withdraw a guilty plea before the court accepts
the plea on the record. MCR 6.310(A).

*As amended, 
effective 
January 1, 
2006.

MCR 6.310(B) sets forth the requirements for withdrawing a plea after the
court accepts it but before the court imposes sentence.* MCR 6.310(B) states:

“After acceptance but before sentence,
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“(1) a plea may be withdrawn on the defendant’s motion or
with the defendant’s consent only in the interest of justice,
and may not be withdrawn if withdrawal of the plea would
substantially prejudice the prosecutor because of reliance
on the plea. If the defendant’s motion is based on an error
in the plea proceeding, the court must permit the defendant
to withdraw the plea if it would be required by [MCR
6.310](C).

“(2) the defendant is entitled to withdraw the plea if

“(a) the plea involves a prosecutorial sentence
recommendation or agreement for a specific
sentence, and the court states that it is unable to
follow the agreement or recommendation; the trial
court shall then state the sentence it intends to
impose, and provide the defendant the opportunity
to affirm or withdraw the plea; or

“(b) the plea involves a statement by the court that
it will sentence to a specified term or within a
specified range, and the court states that it is unable
to sentence as stated; the trial court shall provide
the defendant the opportunity to affirm or withdraw
the plea, but shall not state the sentence it intends
to impose.” MCR 6.310(B)(1)–(2), as amended.
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.35 Withdrawal of a Guilty Plea

C. Withdrawal of Plea After Sentencing

Effective January 1, 2006, MCR 6.311 was deleted and its provisions were
incorporated into MCR 6.310. On page 393, delete the asterisk and
corresponding side note regarding these amendments and replace the first
three paragraphs with the following text:

MCR 6.310(C) sets forth the requirements for withdrawing a plea after
sentence is imposed:

“The defendant may file a motion to withdraw the plea within 6
months after sentence. Thereafter, the defendant may seek relief
only in accordance with the procedure set forth in subchapter
6.500. If the trial court determines that there was an error in the
plea proceeding that would entitle the defendant to have the plea
set aside, the court must give the advice or make the inquiries
necessary to rectify the error and then give the defendant the
opportunity to elect to allow the plea and sentence to stand or to
withdraw the plea. If the defendant elects to allow the plea and
sentence to stand, the additional advice given and inquiries made
become part of the plea proceeding for the purposes of further
proceedings, including appeals.”

The issue preservation requirements formerly found in MCR 6.311(C) are
now located in MCR 6.310(D). On page 393, in the introduction to the quoted
text of subrule MCR 6.311(C), change the reference from MCR 6.311(C) to
MCR 6.310(D).
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.35 Withdrawal of a Guilty Plea

G. Appealing a Guilty Plea

Add the following text to the August 2005 update to pages 394–395:

Effective January 1, 2006, MCR 6.425(F)(2)(b) and (G)(1)(c) were further
amended “to more accurately reflect the holding of the United States Supreme
Court in Halbert v Michigan[.]”
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.36 Sentence Bargaining

B. Violations of a Sentence Agreement or Recommendation

2. By Defendant

Effective January 1, 2006, MCR 6.310(C) was relettered (E) and amended. As
amended, the subrule permits a prosecutor to move that a defendant’s plea be
vacated before or after sentence has been imposed if the defendant has failed
to comply with the terms of a plea agreement.

Replace the first paragraph on page 397 with the following text:

MCR 6.310(E) states that “[o]n the prosecutor’s motion, the court may vacate
a plea if the defendant has failed to comply with the terms of a plea
agreement.”
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.36 Sentence Bargaining

C. Enforcing a Sentence Agreement

Insert the following text after the first paragraph on page 399:

*As amended, 
effective 
January 1, 
2006.

A defendant is entitled to withdraw his or her plea when the court is unable to
comply with the prosecutor’s sentence recommendation or agreement, or the
court is unable to sentence a defendant in accord with the court’s initial
statement regarding the sentence it would impose. MCR 6.310(B)(2)(a)–(b).*
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CHAPTER 4
Criminal Proceedings

Part IV—Pleas (MCR Subchapter 6.300)

4.37 Plea—Collateral Attack of Earlier Plea or Conviction

C. Uncontested Prior Convictions

Insert the following text after the first paragraph on page 401:

*Effective 
January 1, 
2006.

MCR 6.610(F)(2) incorporates the standard espoused by the Garvie and
Schneider Courts in the above paragraph. MCR 6.610(F)(2) states:*

“Unless a defendant who is entitled to appointed counsel is
represented by an attorney or has waived the right to any attorney,
a subsequent charge or sentence may not be enhanced because of
this [prior] conviction and the defendant may not be incarcerated
for violating probation or any other condition imposed in
connection with this [prior] conviction.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.38 Jury Trial

C. Voir Dire

On page 405, replace the second sentence of the second full paragraph with
the following information:

MCR 2.511(G) states as follows regarding replacement of jurors removed
during voir dire:

*Effective 
January 1, 
2006.

“(G) Replacement of Challenged Jurors. After the jurors have been
seated in the jurors’ box and a challenge for cause is sustained or
a peremptory challenge or challenges exercised, another juror or
other jurors must be selected and examined. Such jurors are
subject to challenge as are previously seated jurors.”*

*Effective 
January 1, 
2006.

MCR 2.511(F) prohibits discrimination in the jury selection process.*
According to MCR 2.511(F):

“(1) No person shall be subjected to discrimination during voir
dire on the basis of race, color, religion, national origin, or sex.

“(2) Discrimination during voir dire on the basis of race, color,
religion, national origin, or sex for the purpose of achieving what
the court believes to be a balanced, proportionate, or
representative jury in terms of these characteristics shall not
constitute an excuse or justification for a violation of this
subsection.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.38 Jury Trial

C. Voir Dire

1. Challenges for Cause

Effective January 1, 2006, MCR 2.511(D)(2) was deleted. Delete the
reference to that rule in the second full paragraph on page 406.
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.38 Jury Trial

H. View

Effective January 1, 2006, MCR 6.414 was amended and some of its
provisions were reordered. On page 408, immediately following subsection
(H), change the reference from MCR 6.414(D) to MCR 6.414(F). In the text
following subsection (H), replace the second and third sentences at the bottom
of page 408 and the first and second sentences at the top of page 409 with the
following text:

MCR 6.414(F) sets forth the method by which the trial court may properly
order a jury view:

“(F) View. The court may order a jury view of property or of a
place where a material event occurred. The parties are entitled to
be present at the jury view. During the view, no persons other than,
as permitted by the trial judge, the officer in charge of the jurors,
or any person appointed by the court to direct the jurors’ attention
to a particular place or site, and the trial judge, may speak to the
jury concerning a subject connected with the trial; any such
communication must be recorded in some fashion.”

4.39 Jury Waiver

A. Requirements

Effective January 1, 2006, MCR 6.402(A) was amended to conform with
MCR 6.113(E), a new subrule that provides a process by which circuit courts
may eliminate arraignments. Near the bottom of page 409, replace the second
sentence with the following language:

Before accepting a defendant’s waiver, the defendant must have been
arraigned on the information (or have waived arraignment), properly advised
of the right to a jury trial, and offered the opportunity to consult with an
attorney. MCR 6.402(A). In a court where arraignments have been eliminated
under MCR 6.113(E), the court may not accept a defendant’s waiver of trial
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by jury until the defendant has been provided with a copy of the information
and offered an opportunity to consult with an attorney. MCR 6.402(A). 

Note: Effective January 1, 2006, MCR 6.113(E) authorizes a
circuit court to eliminate arraignments under specific
circumstances. MCR 6.113(E) states: “A circuit court may submit
to the State Court Administrator pursuant to MCR 8.112(B) a local
administrative order that eliminates arraignment for a defendant
represented by an attorney, provided other arrangements are made
to give the defendant a copy of the information.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.41 Confrontation

A. Defendant’s Right of Confrontation

4. Unavailable Witnesses

Insert the following text after the July 2005 update to page 415:

See also People v Bauder, ___ Mich App ___, ___ (2005) (where the Court
of Appeals held that the victim’s statements to friends, co-workers, and the
defendant’s relatives in the weeks before her death were not testimonial
statements and their admission did not violate the defendant’s right of
confrontation).



Michigan Judicial Institute © 2006                                                                     January 2006

Circuit Court Benchbook UPDATE

CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.41 Confrontation

B. Special Arrangements to Accommodate Compelling Interests

Effective January 1, 2006, the Michigan Supreme Court adopted a new court
rule, MCR 6.006, that addresses the use of video and audio technology in
specific court proceedings. Replace the first full paragraph near the top of
page 416 with the following text:

MCR 6.006 governs the use of video and audio technology in the conduct of
specific court proceedings. In its entirety, MCR 6.006 states:

“(A) Defendant in the Courtroom or at a Separate Location.
District and circuit courts may use two-way interactive video
technology to conduct the following proceedings between a
courtroom and a prison, jail, or other location: initial arraignments
on the warrant or complaint, arraignments on the information,
pretrial conferences, pleas, sentencings for misdemeanor offenses,
show cause hearings, waivers and adjournments of extradition,
referrals for forensic determination of competency, and waivers
and adjournments of preliminary examinations.

“(B) Defendant in the Courtroom—Preliminary Examinations. As
long as the defendant is either present in the courtroom or has
waived the right to be present, on motion of either party, district
courts may use telephonic, voice, or video conferencing, including
two-way interactive video technology, to take testimony from an
expert witness or, upon a showing of good cause, any person at
another location in a preliminary examination.

“(C) Defendant in the Courtroom—Other Proceedings. As long as
the defendant is either present in the courtroom or has waived the
right to be present, upon a showing of good cause, district and
circuit courts may use two-way interactive video technology to
take testimony from a person at another location in the following
proceedings:

“(1) evidentiary hearings, competency hearings,
sentencings, probation revocation proceedings, and
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proceedings to revoke a sentence that does not entail an
adjudication of guilt, such as youthful trainee status;

“(2) with the consent of the parties, trials. A party who
does not consent to the use of two-way interactive video
technology to take testimony from a person at trial shall not
be required to articulate any reason for not consenting.

“(D) Mechanics of Use. The use of telephonic, voice, video
conferencing, or two-way interactive video technology, must be in
accordance with any requirements and guidelines established by
the State Court Administrative Office, and all proceedings at
which such technology is used must be recorded verbatim by the
court.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.45 Stipulations, Statements, and Arguments

B. Opening Statement

Effective January 1, 2006, MCR 6.414 was amended and some of its
provisions were relettered. At the very bottom of page 421, change the court
rule cited from MCR 6.414(B) to MCR 6.414(C). At the top of page 422,
replace the quoted text with the following text:

“(C) Opening Statements. Unless the parties and the court agree
otherwise, the prosecutor, before presenting evidence, must make
a full and fair statement of the prosecutor’s case and the facts the
prosecutor intends to prove. Immediately thereafter, or
immediately before presenting evidence, the defendant may make
a like statement. The court may impose reasonable time limits on
the opening statements.”  MCR 6.414(C).

C. Closing Argument

At the top of page 423, replace the text appearing before sub-subsection (1)
with the following text:

*As amended, 
effective 
January 1, 
2006.

MCR 6.414(G) provides:*

“(G) Closing Arguments. After the close of all the evidence, the
parties may make closing arguments. The prosecutor is entitled to
make the first closing argument. If the defendant makes an
argument, the prosecutor may offer a rebuttal limited to the issues
raised in the defendant’s argument. The court may impose
reasonable time limits on the closing arguments.”  
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.47 Directed Verdict

C. Motion for Involuntary Dismissal in Bench Trial

Effective January 1, 2006, MCR 6.419 was amended and a provision
addressing bench trials was adopted. Delete the last two lines at the bottom of
page 430, and at the top of page 431, replace the quoted text with the
following language: 

“(C) Bench Trial. In an action tried without a jury, after the
prosecutor has rested the prosecution’s case-in-chief, the
defendant, without waiving the right to offer evidence if the
motion is not granted, may move for acquittal on the ground that a
reasonable doubt exists. The court may then determine the facts
and render a verdict of acquittal, or may decline to render
judgment until the close of all the evidence. If the court renders a
verdict of acquittal, the court shall make findings of fact.” MCR
6.419(C). 

4.48 Jury Instructions

A. Generally

Effective January 1, 2006, MCR 6.414 was amended to include a provision
that requires a trial court, before beginning a trial, to deliver to the jury
appropriate pretrial instructions. Before the first paragraph near the bottom of
page 431, insert the following text:

MCR 6.414(A) requires a trial court to deliver pretrial instructions to the jury.
Specifically, the rule states: “Before trial begins, the court should give the jury
appropriate pretrial instructions.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.48 Jury Instructions

B. Content of Instructions

On page 432, change all references in the first paragraph from MCR 6.414(F)
to MCR 6.414(H) and replace the last sentence in the first paragraph with the
following text:

*As amended, 
effective 
January 1, 
2006.

The court must instruct the jury after the parties have completed (or waived)
closing arguments. MCR 6.414(H). “[A]t the discretion of the court, and on
notice to the parties, the court may instruct the jury before the parties make
closing arguments, and give any appropriate further instructions after
argument.” MCR 6.414(H).*
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.49 Jury Deliberation

A. Materials in Jury Room

Insert the following text after the paragraph on page 435:

*As amended, 
effective 
January 1, 
2006.

The court has discretion in determining whether to permit jurors to take with
them into the jury room any notes taken during trial. MCR 6.414(D) provides
in part:*

“The court may, but need not, allow jurors to take their notes into
deliberations. If the court decides not to permit the jurors to take
their notes into deliberations, the court must so inform the jurors
at the same time it permits the note taking. The court shall ensure
that all juror notes are collected and destroyed when the trial is
concluded.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.49 Jury Deliberation

C. Hung Jury

Insert the following after the bulleted list on page 436:

Effective January 1, 2006, MCR 6.420(C) authorizes the court to accept a
unanimous jury verdict on any of the counts charged against a defendant, even
though the jury cannot reach a unanimous verdict on all counts. Specifically,
MCR 6.420(C) states:

“(C) Several Counts. If a defendant is charged with two or more
counts, and the court determines that the jury is deadlocked so that
a mistrial must be declared, the court may inquire of the jury
whether it has reached a unanimous verdict on any of the counts
charged, and, if so, may accept the jury’s verdict on that count or
counts.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.50 Jury Questions

B. Questions During Trial

Effective January 1, 2006, MCR 6.414 was amended and a subrule addressing
juror questions was added. Insert the following text after the paragraph on
page 438:

MCR 6.414(E) formalizes the result reached by the Court in People v Heard,
discussed above:

“(E) Juror Questions. The court may, in its discretion, permit the
jurors to ask questions of witnesses. If the court permits jurors to
ask questions, it must employ a procedure that ensures that
inappropriate questions are not asked, and that the parties have the
opportunity to object to the questions.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.51 Verdict

F. Multiple Charges—Verdict on One or More Counts But Not All

Effective January 1, 2006, MCR 6.420(C) authorizes the court to accept a
unanimous jury verdict on any of the counts charged against a defendant, even
though the jury cannot reach a unanimous verdict on all counts. On page 441,
before Section 4.52, insert the new subsection (F) as indicated above and add
the following text:

Where a defendant is charged with multiple counts and the jury reaches a
unanimous verdict on any of the counts, the court may accept the jury’s
verdict with regard to that count or those counts, even if the jury is unable to
reach a unanimous verdict on all counts charged against the defendant.
Specifically, MCR 6.420(C) states:

“(C) Several Counts. If a defendant is charged with two or more
counts, and the court determines that the jury is deadlocked so that
a mistrial must be declared, the court may inquire of the jury
whether it has reached a unanimous verdict on any of the counts
charged, and, if so, may accept the jury’s verdict on that count or
counts.”
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CHAPTER 4
Criminal Proceedings

Part V—Trials and Post-Trial Proceedings
(MCR Subchapter 6.400)

4.53 New Trial

A. Generally

Replace the first sentence in the paragraph on page 444 with the following:

*As amended, 
effective 
January 1, 
2006. 

“A motion for a new trial may be filed before the filing of a timely claim of
appeal.” MCR 6.431(A)(1).* “If the defendant may only appeal by leave or
fails to file a timely claim of appeal, a motion for a new trial may be filed
within 6 months of entry of the judgment of conviction and sentence.” MCR
6.431(A)(3), as amended.



Michigan Judicial Institute © 2006                                                                     January 2006

Circuit Court Benchbook UPDATE

CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.54 Sentencing—Felony

E. Resentencing

Insert the following language after the paragraph on page 454:

*As amended, 
effective 
January 1, 
2006.

Either party may file a motion to correct an invalid sentence. MCR 6.429(A).*
See MCR 6.429(B)(1)–(4), as amended, for the time requirement for filing
such a motion.

F. Appeal Rights

Effective January 1, 2006, MCR 6.425(F)(2)(b) and (G)(1)(c) were further
amended “to more accurately reflect the holding of the United States Supreme
Court in Halbert v Michigan[.]” Replace the content of the August 2005
update to page 455 with the following text:

Immediately after imposing sentence on a defendant convicted by plea, the
court must advise the defendant that if he or she is financially unable to retain
an attorney, the court will appoint an attorney to represent the defendant on
appeal. MCR 6.425(F)(2)(b). 

When an indigent defendant requests an attorney within 42 days after he or
she was sentenced on a conviction by plea, the court must enter an order
appointing an attorney. MCR 6.425(G)(1)(c).

Insert the following text before subsection (G) on page 455:

When the performance of a defendant’s appointed or retained counsel
prevents the defendant from timely appealing a judgment, MCR 6.428, a new
court rule effective January 1, 2006, provides a defendant with an opportunity
to remedy the initial untimely appeal.  MCR 6.428 states:

“If the defendant did not appeal within the time allowed by MCR
7.204(A)(2) and demonstrates that the attorney or attorneys
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retained or appointed to represent the defendant on direct appeal
from the judgment either disregarded the defendant’s instruction
to perfect a timely appeal of right, or otherwise failed to provide
effective assistance, and, but for counsel’s deficient performance,
the defendant would have perfected a timely appeal of right, the
trial court shall issue an order restarting the time in which to file
an appeal of right.”
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CHAPTER 4
Criminal Proceedings

Part VI—Sentencing and Post-Sentencing
(MCR Subchapters 6.400 and 6.500)

4.55 Sentencing—Habitual Offender

A. Notice Required

Insert the following text after the paragraph at the top of page 457:

*As amended, 
effective 
January 1, 
2006.

The notice of intent to seek enhancement under MCR 6.112(F) must be filed
within 21 days after the defendant’s arraignment on the information, or if the
defendant waives arraignment, within 21 days after the information is filed.
MCR 6.112(F).* 
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APPENDIX
Checklists, Scripts, Forms

FELONY PLEA, Script/Checklist

The amendment to MCR 6.302(B), effective January 1, 2006, affects the
content of any writing used to advise a defendant of his or her guilty plea
rights. Therefore, on the second page of the felony plea checklist in the
appendix, move the following paragraph so that it appears immediately before
the information in brackets—[Option to above: If the court is using a written
waiver form]: 

If I accept your plea, any appeal will be by leave of the Court of
Appeals. That means there is no automatic right to appeal. Instead,
you would have to ask the Court of Appeals to hear your case and
it would be up to them whether they would. Do you understand
that?




